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ATIONWIDE ANNOUNCEMENT was made from historic Valley Forge, on February 22, 
N that The Florida Bar was named to receive the Freedoms Foundation Thomas 
Jefferson award for the best community program carried on in the nation by a non-profit 

, organization. The award consisted of an encased gold George Wash- 
ington medal and a cash award of $1,000. The Florida Bar’s entry 
Speak Up for Freedom . . . represented the work done by the 
American Citizenship Committee during recent years. The Ameri- 
can Citizenship lectures written by members of The Florida Bar 
have been delivered in over one-third of Florida’s high schools 
thus far by attorneys who volunteered to speak at assemblies. All 
phases of the program have been conducted with the earnest co- 
operation of the State Department of Education, principals, teachers and students. The 
lectures, constantly revised for accuracy, are as follows: (1) You, Your Constitution and 
Your Courts, (2) Your Duty to Take Part in Public Affairs, (3) Freedom’s Obligations, 
(4) Freedom of Press, Radio and T.V., and (5) The Meaning of Communism. The success 
of the program in Florida has led to its adoption by other bar associations and groups in 
the nation. According to the record, Chairmen of the American Citizenship Committee 
since 1954 have been as follows: 1954-55, Fred O. Dickinson, Jr., West Palm Beach; 
1955-56 and 1956-57, E. Albert Pallot, Miami; 1957-58 A. Bradford Smith, Venice. Authors 
of the lectures were: Donald K. Carroll, Tallahassee; Arthur J. Nelson, St. Petersburg; 
John D. Menas, Tampa, Alfred P. Marshall, St. Petersburg, and A. Bradford Smith, Venice. 
The Florida Bar program has consistently won recognition in the editorial and news columns 


of leading newspapers in the nation, and has received official American Bar Association 
endorsement. 
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John Cobb Cooper practiced law in Jacksonville from 1911-1934. He 
served as President of the Jacksonville Bar Association in 1923, and 
as President of the Florida State Bar Association in 1931. Cooper 
is a member of the Air Law Committee, International Law Association: 
he is legal adviser to the International Air Transport Association. He 
is a Fellow in the American Academy of Arts and Sciences, and a 
Fellow in the British Interplanatary Society: he is a member of the 
American Rocket Society. From 1934-46 Cooper served as Vice-President 
for Pan American Airways. He served as a member of the Institute 
for Advanced Study at Princeton, New Jersey, from 1946-51. He was 
professor of International Air Law at McGill University until 1957, and 


now resides in Princeton, New Jersey. 


Flight-Space And Satellites 


N October 4, 1957, the USSR launch- 
(x the first man-made satellite and a 
second about a month later. Both were 
equipped with wireless transmitters. Al- 
though these are no longer heard, both 
Sputnik I and Sputnik II are still encircling 
the earth several times each day. An entirely 
new era in transport is opening up before 
us. 

To the international lawyer, three prob- 
lems are of immediate importance: 

First, what is the legal status of those 

areas of flight-space used in the 

launching and eventual passage of 

the satellite? 

Second, what is the legal status of 

the satellite itself? 

Third, what international questions of 

future control of such flights and, in- 

deed, flight-space must be answered? 

The launching of these Russian satellites 
emphasizes the fact that International Air 
Law, or as I would prefer to call it, Inter- 
national Flight-space Law, is in one of its 
periods of major development. The last such 
period was roughly between 1909 and 
1919. That was the period when states in 
* Address delivered at a meeting of British Branch 
of the International Law Association on Novem- 


ber 27, 1957 at the Institute of Advanced Legal 
Studies, London University. 
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by John C. Cooper* 


the international community were gradually 
accepting the basic rule that “air space” is 
part of the territory of the state below, and 
that such “air space” over the high seas is 
free for international flight as the high seas 
themselves are for international shipping. 
In that development London University 
had its part. On December 7, 1910, Pro- 
fessor Harold D. Hazeltine, an American 
by birth though and English Professor of 
Law by training and practice, then lectur- 
ing regularly at Cambridge, delivered the 
first of his three lectures on “The Law of 
the Air” at the University of London, by 
request of the Faculty of Law.' These 
were the earliest academic Air Law lectures 
ever given in the English language. The 
subject of his first lecture was: “The Funda- 
mental Problem: The Rights of States in 
the Airspace.” Professor Hazeltine brilliant- 
ly supported the position that each state is 
sovereign in the air space over its land 
and waters. The same position had been 
urged in Italy by Anzilotti (later to become 
a judge of the World Court), in Germany 
by Zittelmann and others, and in particular 
by Lycklama a Nijeholt, who had _ just 
published in English and French, and per- 


' Harold D. Hazeltine, The Law of the Air. 
University of London Press, 1911. 
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haps in her native Dutch, a far-sighted and 
now classic treatise on “Air Sovereignty.”* 


The legal historian must, however, be 
more interested in the acts of sovereign 
states than in the arguments of jurists when 
determining the accepted rules of public 
International Law. The period between 1909 
and 1919 is replete with clear proof of 
such acts, demonstrating the validity of 
the statement that the air space over a 
state is part of the territory of that state — 
that is to say, that national territory is 
three-dimensional. 


A student wishing to pursue this subject 
will find no lack of material. It begins per- 
haps in 1908-1909 when France protested 
to Germany against the flight of military 
balloons across the frontier, which Clemen- 
ceau, as French Minister of the Interior, 
sought to handle by having the balloons 
themselves seized for failure of the pilot 
to pay duty while crossing the frontier. 
There followed the call by France for the 
first International Conference on the Regu- 
lation of Air Navigation; then the holding 
of this Conference in Paris in 1910, at 
which a definite treaty was almost agreed 
upon, and parts of which greatly influenced 
the later Paris Convention of 1919 and 
through that convention the Chicago Con- 
vention of 1944." 


On the failure of international agreement, 
states acted quickly, by unilateral legislation 
or decree, to make effective their claims of 
the right to control flight over their terri- 
tories. Noteworthy was the British Act 
in 1911, followed by French and other 
decrees. In 1913 France and Germany 
signed the celebrated agreement severely 
limiting flight across their boundary. Re- 
strictive zones were named in which no 
flight was permitted. 


“= Lycklama a Nijeholt, Air Sovereignty. The 
Hague, 1910, p. 46, where she said: ‘‘We there- 
fore conclude that state sovereignty reaches 
quite as high as the state’s interest can 
reach, the possibility of which but ends at 
the uttermost limit of the atmosphere . . . In 
principle the air space belongs to the sovereign 
state territory, so the state has full sovereignty 
to an unlimited height, which sovereignty can 
only be abolished or restricted by treaty.” 


* Cooper, “The International Air Navigation Con- 
ference, Paris 1910,’ Journal of Air Law and 
Commerce, Vol 19, 1952, pp. 127-143. 


February, 1958 


In the excited days immediately preced- 
ing World War I, national air boundaries 
were closed. When Germany declared war 
on France, part of the little known actual 
Declaration of War recited the alleged 
violation of German and Belgian air space 
by French military aircraft. Neutral states, 
by decree, denied the right of belligerent 
aircraft to fly over their territories and 
vigorously enforced these decrees during 
World War The period culminated 
in the adoption of the great Paris Con- 
vention of 1919. Its first article recognized 
that “every Power has complete and ex- 
clusive sovereignty over the air space above 
its territory.” 

Since 1919 no state has questioned 
seriously the position that “air space” is 
part of the territory of the state below. The 
position has been reaffirmed in the statutes 
and decrees of many states, including the 
USSR and other states not parties to the 
Paris Convention, and has been repeated 
in the presently effective Chicago Conven- 
tion of 1944. 

The great formative 1909-1919 period 
was thus characterized by the extension of 
national territory upwards into the space 
above. The new and equally important 
period through which we are now passing 
will, in my judgment, be characterized by 
international acceptance of very definite 
upper limits on territorial sovereignty, and 
the determination that all areas above 
such limits are free for the use of all states. 
This is the period of limitation of sover- 
eignty, and not of the creation of sover- 
eignty. 

The term “flight-space” was suggested 
by me in 1951 in two definitions which I 
put forward in an effort to simplify legal 
thinking in an era when rocket flight al- 
ready existed and satellite flight was already 
foreseen, and when the term “air space” 
was rapidly becoming a vehicle for confused 
rather than accurate international thinking. 
These definitions were as follows: 


“Flight” includes any movement through 


space of man-operated or man-controlled 
devices or instrumentalities (to be known 


4 Cooper, ‘“‘State Sovereignty in Space: Develop- 
ments, 1910 to 1914,” included in Beitrage 
zum Internationalen Luftrecht. Dusseldorf, 1954. 
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as “flight instrumentalities”), such as bal- 
loons; dirigibles, airplanes, rockets, guided 
missiles or space ships. 

“Flight-space” means so much of uni- 
versal space above and beyond the sur- 
face of the earth as is now used or may 
hereafter be used as the area in which 
flight takes place.® 

In his recent excellent article on “Inter- 
national Law and High Altitude Flights,”* 
Dr. Bin Cheng of University College, 
London, has revived the suggested term 
“flight-space” and deals with it as consisting 
of two parts, namely “air-space” and “outer 
space.” The result may be the same as my 
earlier definition. His definition has the 
advantage that it emphasizes the dilemma 
before us: Where is the boundary between 
the “air space” which is part of the national 
territory of the state below, and “outer 
space?” 

Much has been written, but little has 
been decided, as to what is meant by the 
term “air space.” It was certainly not dis- 
cussed at the Chicago Conference in 1944. 
The drafting committee of which I then 
had the honor to be chairman presented 
the present Article I of the Chicago Conven- 
tion in almost the exact language of the 
Paris Convention of 1919 — namely, every 
state has complete and exclusive sovereignty 
over the air space above its territory. After 
many years of careful research, I am con- 
vinced that the term “air space,” as used 
in the Paris Convention of 1919, was there 
meant to include only those parts of the 
atmosphere above the surface of the earth 
where gaseous air is sufficiently dense to 
support balloons and airplanes, the cnly 
types of aircraft then in existence. The 
annexes to the Paris Convention describe 
an aircraft as “any machines that can derive 
support in the atmosphere from the reactions 
of the air.” These annexes were part of 
of the Paris Convention. 

The annexes to the Chicago Convention 
of 1944 now in force, although legally not 


5 Cooper, ‘“‘Air Law — A Field for International 
Thinking,’ Transport and Communications 
Review (United Nations), Vol. 4, No. 4, Octo- 
ber-December, 1951, pp. 1-7. 

6 Cheng, “International Law and High Altitude 
Flights: Balloons, Rockets and Man-made 
Satellites,” International and Comparative Law 
Quarterly, July 1957, pp 487-505. 
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part of the Convention, have been accepted 
by member states, which include practically 
all of the great flying nations with the 
exception of the USSR. The definition of 
“aircraft” in the annexes to the Chicago 
Convention is the same as that in the an- 
nexes to the Paris Convention. 

My views today are just as they were in 
1956 when these matters were discussed at 
some length at the annual meeting of the 
American Society of International Law.? 
I then said what I now wish to repeat, 
namely: 

“The Chicago Convention contains no 
definition of ‘air space, but it may well 
be argued that, as it was adapted from the 
Paris Convention, it deals with no areas of 
space other than those parts of the atmos- 
phere where the gaseous air is sufficiently 
dense to support balloons and airplanes... . 

“Nothing in the Chicago Convention pre- 
cludes the possibility of state sovereignty 
being extended by international agreement, 
or by unilateral force, above the areas in 
which the airplane and balloon can be used, 
but there is certainly no basis on which 
any customary international law can as 
yet be considered applicable to such higher 
areas.” 

Any careful reading of what I said then 
and have since said as to possible further 
upward extension of air sovereignty® will 
disclose that I have always insisted that 
an agreement would be needed _ before 
national sovereignty of any state could be 
recognized in areas above those where 
sufficiently dense gaseous atmosphere will 
exist to provide aeronautical lift for air- 
planes and balloons. 


It may be useful to examine the present 
status of the practical use now being made 
of this atmospheric space. 


During the past year, on August 19, 1957, 
Major Simons in the United States ascended 
in a specially constructed balloon to a dis- 
tance of approximately 100,000 feet, or 


7 Cooper, ‘‘Legal Problems of Upper Space,” 
Proceedings of the American Society of Inter- 
national Law, 1956, p. 85. For an earlier dis- 
cussion of these problems, see Cooper, ‘‘High 
Altitude Flights and National Sovereignty,”’ 
International Law Quarterly, Vol. 4, 1951, p. 411. 


8 Letter to The Times (London), September 2, 
1957, published under the title ‘““Who Owns the 
Upper Air?’’ 


THE FLORIDA BAR JOURNAL 


\ 


John S. Duss, IIL, Jacksonville, Chairman of 
the Florida Council of Bar Presidents, reported 
favorably to the Board of Governors of The 
Florida Bar, recently, at their Mid-Winter 
meeting held in Jacksonville, on the progress 
of joint-cooperation between the Council and 
The Florida Bar. Harold R. Clark, Jackson- 
ville, vice-chairman of The Florida Bar’s Legal 
Institutes Committee, reported concerning that 
committee’s publication “Legal Institutes Pro- 
gram.” The brochure, now ready for mailing, 
contains speakers and their topics available 
for legal institutes throughout the state. 


somewhat over 19 miles. On August 28, 
1957, a Canberra B-2 aircraft in the U.K. 
was credited with an official altitude 
height of approximately 70,100 feet, or 
about 13 miles, which I believe is the 
highest official record to date. In September 
1956, the experimental craft known as X-2, 
driven by rocket motors, was destroyed with 
all its instruments on a flight in which its 
pilot was killed. Unofficially, this rocket- 
powered aircraft was understood to have 
reached speeds of at least 1,900 miles per 
hour, and to have attained a height of ap- 
proximately 24 miles.1° 

Without becoming too technical, I must 
remind you that there are two factors which 
limit the height to which an aircraft may 
proceed. One is the aeronautical lift pro- 
vided by its design; the other is a question 
of motive power. Normal types of aircraft 
engines, both piston-driven, turbo-prop, or 
jet, are to some extent “air-breathing,” that 
is to say, their effectiveness depends on 
taking gaseous oxygen out of surrounding 
air and using it in combination with petrol 
or other fuel to drive the motor. On the 
other hand, the rocket engine carries its 
own oxygen supply in its self-contained 
fuel. A rocket-engine, therefore, operates 
equally well through the atmosphere and 
through space beyond. The X-2 is under- 
“9 See Life (International Edition), November 11, 


1957, p. 25. 
10 See Aviation Week, October 1. 1956. 
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stood to have had such rocket power. In 
the flight of the Canberra B-2 referred to 
above, I am advised that jet power was 
used up to about 40,000 feet, and at that 
point rocket power was turned on, and not 
turned off until the aircraft had reached its 
recorded maximum height of 70,000 feet. 

Although rocket power has thus made it 
possible for aircraft requiring atmospheric 
support to ascend far above the areas where 
they might be driven by older power plants, 
nevertheless I do not feel that the legal 
position has been altered. They are still 
operating within the “air space” which is 
part of the territory of the state below. 
However, a new and completely different 
problem will arise if future types of aircraft, 
driven by rocket power, ascend through 
the atmosphere in normal flight, and then 
continue beyond as a rocket-powered space- 
craft. Reference has recently been made to 
an aircraft, described as X-15, which it is 
said “should go up 100 miles at 3,500 miles 
per hour.”1! About this aircraft I know 
nothing further. But if it is put successfully 
into flight, I am quite certain as a lawyer 
that it will ascend far beyond the areas of 
atmospheric space which are admittedly part 
of the territory of the state below. 

Returning then to the major problem as 
to where territorial “air space” ends and 


11 See note 9. See also for a statement without 
estimates of possible results, ‘Spaceflight,’ 
Vol. 1, No. 5 (October, 1957), p. 190. 
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where “outer space” begins, I must direct 
your attention to a series of international 
events which appear to indicate the begin- 
ning of a new rule of customary Interna- 
tional Law holding that “outer space” is 
not part of the territory of the state below. 

In 1956 the United States announced a 
program of planned satellite flights in aid 
of the International Geophysical Year. The 
proposed satellites were to contain instru- 
ments to study various physical phenomena, 
the details of which are not important here. 
Shortly afterwards the USSR indicated a 
similar plan. So far as I can ascertain neither 
the United States nor the USSR asked any 
formal permission of other states to place 
the proposed satellites in space several hun- 
dred miles above those parts of the earth 
which would be covered by the flight orbits. 
On the other hand, as is well known, no 
international flight by aircraft of any state 
through the atmospheric territorial space of 
another state is permissible without the 
general or specific authority of the state 
affected. 

Also no record exists that any state 
protested against the proposed international 
satellite flights. While it has been suggested 
that the various agreements between the 
scientific committees promoting the Geo- 
physical Year may have been supported 
sufficiently by the several governments con- 
cerned as to be considered legally equivalent 
to international agreements permitting such 
satellite flights, this argument would fail 
insofar as those states are concerned which 
are not part of the Geophysical Year pro- 
gram and over whose territories the satellites 
would proceed. 

Next, in order of time, was the statement 
in President Eisenhower’s January 1957 
“State of the Union Message” to the effect 
that the United States was willing to enter 
into any reliable agreements which would 
mutually control the outer space missile and 
satellite development.‘ A few days later, 
the United States representative to the 
United Nations, addressing a committee 
of the General Assembly, is reported in the 
press to have said that “the first step toward 
the objective of assuring that developments 
in outer space would be devoted exclusively 


12 New York Times, January 11, 1957, p. 9. 
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to peaceful and _ scientific purposes would 
be to bring the testing of such objects under 
international inspection and participation.” 
Later, in July, a proposal was put before 
the Sub-Committee of the Disarmament 
Commission meeting in London, which 
suggested the inclusion in a possible dis- 
armament convention of the following: 


“The Control of Objects Entering 
Outer Space 
“All parties to the convention agree 
that within three months after the entry 
into effect of the convention they will 
co-operate in the establishment of a 
technical committee to study the design 
of an inspection system which would 
make it possible to assure that the send- 
ing of objects through outer space will 
be exclusively for peaceful and _ scien- 
tific purposes.”!+ 
This was supported by Canada, France, 
the United Kingdom and the United States. 
Sputnik I was launched on October 4, 
1957. The satellite itself, as well as the last 
stage of the rocket which launched it, are 
still circling the earth several times daily. 
The course of the orbit is such that they 
have probably passed over the surface terri- 
tory of every member of the United Nations, 
and many other states as well. I have not 
been able to find any record that states 
have protested against such flights as violat- 
ing their territorial rights. 


While these flights were continuing, dis- 
armament proposals were adopted by the 
Political Committee of the United Nations 
on November 6th.1> A_ resolution spon- 
sored by Canada, France, the United King- 
dom, the United States and a number of 
other nations stated that the Disarmament 
Sub-Committee should give priority to 
reaching a disarmament agreement which, 
on entering into force, would provide for 
various things, including the “joint study 
of an inspection system designed to ensure 
that the sending of objects through outer 
space will be exclusively for peaceful and 
scientific purposes.” This is practically the 


13 New York Times, January 15, 1957, p 4. 

14 5th Report, Sub-Committee of Disarmament 
Commission, DC.11311, September, 1957. An- 
nex 5 DC.SC 1/66. August 29, 1957. 

13 The Times (London), November 7, 1957. 
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Judge Walter S. Criswell. Jacksonville, 
Chairman of The Florida Bar's Committee 
on Juvenile Courts, appeared before the 
Board of Governors of The Florida Bar at 
the recent Mid-Winter meeting to report on 
his committee’s accomplish ts during 
past months. Two events of interest which 
Judge Criswell outlined are the forthcoming 
meetings of Florida County Judges and 
Juvenile Judges scheduled for February 25 
in Jacksonville, and a two-day institute at 
the University of Florida, Gainesville, on 
March 13-14. 


same proposal earlier suggested in the Dis- 
armament Sub-Committee. 

According to very recent press reports, 
the Political Committee proposal has been 
approved by the Assembly of the United 
Nations. 

Taking all of these official and semi- 
official acts together, I feel as a lawyer that 
the course of international conduct since 
the satellite flights were first announced is 
consistent with no theory other than the 
acceptance of the principle that “outer 
space” is not part of the territory of any 
state and may be used by all states as 
freely as the high seas are now used for 
surface shipping. 

This emphasizes, however, the present 
major difficulty — what is meant by “outer 
space?” I submit for your consideration that 
immediately above the area of admitted 
national sovereignty, namely where sufficient 
gaseous atmosphere exists to support. air- 
craft or balloon flight, is an area in which 
there appears to be sufficient gaseous at- 
mosphere to affect flight. The Mullard Radio 
Astronomy Observatory at Cambridge, whose 
brilliant work in the technical observations 
of the Sputnik flights I cannot praise too 
highly, advises me as follows: Minimum 
height of the orbit of Sputnik I is about 200 
kilometers (about 125 miles) above the 
earth’s surface, and its maximum is about 
930 km (about 590 miles). The minimum 
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height of the orbit of Sputnik II is again 
about 200 km (125 miles) above us and 
at the maximum about 1,600 km (about 
1,000 miles). The orbit time of Sputnik 
I decreased initially by 2 seconds a day, 
indicating a decrease in the maximum height 
of the satellite of about 3.5 km (2-3/10 
miles) a day, and the orbit time of Sputnik 
II decreased at about the same rate, corres- 
ponding to a similar decrease in the maxi- 
mum height of the orbit as in the case of 
Sputnik I. I have roughly transposed the 
figures in kilometers furnished me by the 
Mullard Laboratory into miles for the pur- 
pose of the present discussion. 

The importance of these figures is that 
they seem to constitute definite proof that 
the lower portion of the orbits of both 
Sputnik I and Sputnik II are closer to 
the earth than some earlier scientific anal- 
yses had deemed practical for effective 
satellite flight. At the same time, the figures 
show that these lower parts of the orbit 
must be within an area in which there is 
sufficient gaseous atmosphere to create some 
“drag” so as to affect the period of time 
during which the satellites may continue on 
their courses. The same lower parts of the 
orbits, are, however, above these atmos- 
pheric areas which would cause heating so 
as to destroy the satellites. They will doubt- 
less continue on their orbits until they reach 
those dense lower strata where destruction 
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may well result from the enormous heat 
created by an object proceeding at 18,000 
miles an hour. 


To sum up my views: I believe we are 
entering a period where international con- 
duct as well as legal doctrine will demon- 
strate: 


a) that the present territory of every 
state extends upwards only to a 
point where gaseous air becomes 
so thin as to provide no aeronau- 
tical lift supporting flights of air- 
craft or balloons; 


b) that “outer space,” where there 
is no atmosphere of sufficient 
density to create “drag” or other- 
wise affect flight, is now beyond 
the sovereignty of any state; 


c) that an international decision must 
be made by treaty, or otherwise, 
to determine the exact future status 
of those areas of atmospheric 
space which lie between the areas 
of practical aeronautical lift and 
the areas referred to in (b) above 
as “outer space.” 


The remaining two problems may be 
dealt with briefly. It is obvious from what 
has been said earlier that a satellite is not 
an aircraft subject to the present existing 
international regulations. However, I sub- 
mit, it is quite necessary that this future 
formal international agreement should pro- 
vide means for such regulation. Such an 
agreement will certainly require that the 
state responsible for the launching of the 
satellite will also be subsequently respon- 
sible for its international good conduct. 


So far as future regulations of areas of 
“outer space” which are not part of the 
sovereignty of any state are concerned, you 
may be interested in the recommendations 
very recently made by a distinguished group 
in the United States (of which I am not a 
member) known as the Commission to 
Study the Organization of Peace. It is the 
research affiliate of the American Associa- 
tion for the United Nations. In this re- 
port'* the Commission has recommended that 


16 Strenghtening the United Nations. 


Harper & 
Brothers, New York, 1957. 
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the United Nations undertake the respon- 
sibility of administering certain areas “which 
are outside the jurisdiction of any state” 
including “outerspace,” and that the General 
Assembly declare the title of the interna- 
tional community and establish the appro- 
priate administrative arrangements. In the 
detailed statement by a study group of 
the Commission on which these recommen- 
dations are based, it was urged that the 
principle should be accepted that outer 
space is not subject to ownership or control 
by individual states, but only by the inter- 
national community, represented by the 
United Nations. In the alternative, it was 
suggested that international ownership and 
operation of all or certain types of space- 
craft and verification of flights be adopted 
as a_ short-term policy regarding earth 
satellites, but only after more than one 
nation had launched such a satellite. These 
recommendations were drafted before Sput- 
nik I was launched. 


Such proposals pose questions of future 
international policy. It is the primary pro- 
vince of the international lawyer to deter- 
mine the present status of the law. At the 
Washington meeting of the Society of Inter- 
national Law, I went further and suggested 
for future consideration possible extension 
of sovereignty by agreement up to 300 
miles above the surface of the earth, so as 
to include areas of “drag.” Such a sugges- 
tion were entirely tentative, as I said, 
depending upon what was found in the 
research of the Geophysical Year as_ to 
actual conditions in upper atmospheric 
space.'7 Very recently, in a_ letter to 
the London Times's, I suggested that it 
might be advisable to extend such sover- 
eignty by agreement up to 600 miles as 
part of any disarmament agreement, so as 
to protect neutral states from the uncon- 
trollable flight of guided missiles on high 
trajectories. These are nothing more than 
statements of my personal views as_ to 
possible international policy. They do not 
in any way change the carefully considered 
views which I have expressed earlier with 
reference to the present status of the law. 


17 See note 7. 
18 See note 8. 
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Elmer O. Friday. Fort Myers, was sworn in to the office of County Judge 
for Lee County, recently, by Circuit Judge William T. Harrison, at left 


in the photo. 


Judge Harrison is senior Circuit Judge of the Twelfth 


Judicial Circuit. Friday is a former president of the Junior Bar Section 


of The Florida Bar. 


In conclusion, may I ask that you under- 
stand that nothing here put forward is 
stated as the views of any organization with 
which I am associated or any committees of 
which I am a member. Recently the Inter- 
national Astronautical Federation set up a 
committee which is charged with preparing 
a statement for possible submission to the 
United Nations and the International Civil 


Aviation Organization regarding the extent 
of the air space and the resulting jurisdic- 
tional problems. With reluctance I accepted 
the chairmanship of this committee. I do 
not want either those of you who are here 
here today or my colleagues on that com- 
mittee to think that I have sought to pre- 
judge any decision which the committee 
may hereafter make. 


And if it is thus set apart as a profession, it must have traditions and tenets 
of its own, which are to be mastered and lived up to. This living spirit of the pro- 
fession, which limits, yet uplifts it as a livelihood, has been customarily known by 
the vague term Legal Ethics. There is much more to it than rules of Ethics. There 
is a whole atmosphere of life’s behavior. What is signified is all the learning about 
the traditions of behavior that mark off and emphasize the legal profession as a 


guild of public officers. 


And the apprentice must hope and expect to make full 


acquaintance with this body of traditions, as his manual of equipment, without 
which he cannot do his part to keep the Law on the level of a profession. 


—John H. Wigmore, former Dean of the Northwestern University Law 
School, in Introduction to Orrin N. Carter’s Ethics of the Legal Profession 
(1915, published by the Northwestern University Press), page xxiv. 
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Facts On Patenting 


Commercially Used Inventions 


N ATTENDING TO the complexities of 

launching and selling a new product, 
patent protection is often overlooked. Sales 
of the article increase and it proves to be 
a very profitable item of manufacture. And 
then, one day, someone asks, “Did we ever 
file a patent application on this?” Receiving 
a negative answer, the next question is “Do 
we have a legal right to now apply for 
patent?” It may then be too late, for the 
patent statute (35 U.S.C. 1952, sec. 102 b) 
provides that the invention must not be 
“in public use or on sale in this country, 
more than one year prior to the date of the 
application for patent in the United States.” 

Experimental use of an invention is not 
a “public use” within the statute; Electric 
Storage Battery Co. v. Shimadzu, 307 U.S. 
8,20. If any profit is derived from or con- 
nected with the experimental use there is 
the real danger that it might be deemed 
a “public” use. Hence the safer course to 
pursue would be to regard experimental 
uses as initiating the running of the statute 
and to take the precaution of applying for 
patent within one year from the date of 
such experimental use. 

The statute runs from the date of first 
use. “The extent of the public use is not 
important for a single use is just as effectual 
as many to bar the right to a patent”.*** 
“As a general principal, any non-secret use 
of tie completed and operative invention 
or discovery in its natural and intended way 
is a public use within the meaning of 
the statute”. Bourne v. Jones, 114 FS. 
413, 419 (S.D. Florida) aff. (CA5) 207 
F.2d 173, c.d. 346 U.S. 897. 

Would secret use of an invention com- 
mercially be a “public use” or “sale” with- 
in the meaning of the statute? Typical are 
secret methods of manufacture and of treat- 
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by Harry Sommers 


ing materials. In weighing the question, it 
is well to note that the Constitution ( Arti- 
cle 1, sec. 8, cl. 8) authorizes Congress 
to pass patent statutes “to promote the pro- 
gress of science and useful arts”. Patents 
contain complete disclosures of the inven- 
tions as set forth in the applications on 
which the patents are issued. Copies of 
patents may be obtained by all who wish 
to do so. The patent, therefore, becomes, 
in itself, an important contribution to the 
literature of the field to which it relates 
and thus promotes progress by informing 
all who read it, of its particular develop- 
ment. Thus a patent is often the starting 
point for important further inventions. 
Patents also avoid needless duplication of 
effort which might otherwise be exerted in 
the independent making of the same _in- 
vention. In return for this contribution to 
the progress of science and the useful arts, 
the inventor is given exclusive rights for a 
term of seventeen years, after which the 
public may freely practice the invention. 
One who keeps his invention secret, 
makes no real contribution to the progress 
of science and the useful arts, for he deli- 
berately suppresses knowledge of the in- 
vention by the public. For that reason it 
was held, in one of the early cases in point, 
Macbeth-Evans Glass Co. v. General Elec- 
tric Co. (CA 6) 246 F. 695, 701, that one 
who elects to keep his process a trade secret 
thereby forfeits his right to patent: “It is 
settled that when a choice of inconsistent 
rights is once made by a person having the 
right of election and also knowledge or 
means of knowledge of the essential facts, 
he is concluded by his action. Here the 
choice made was deliberate and is unmis- 
takable; it was the secret use for profit 
and was persisted in for years. If the 
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right to secure protection of the patent laws 
can be effectively repudiated, it certainly 
has been here.” Later cases do not go that 
far in reading an election not to patent 
into the choice of keeping the invention 
secret for a time. In that case, and in many 
which followed it, the secret use for profit 
“was persisted in for years.” 

In a later leading case, Metallizing Engi- 
neering Co. v. Kenyon B. & A. Parts Co., 
the trial Court (D. Conn., 62 F.S. 42, 57) 
held that secret use of a process commercial- 
ly will not be deemed to be a “public use” 
within the meaning of the patent statute “if 
the plaintiff sustains the burden of proving 
that at the time the product is sold the pro- 
cess could not have been learned from the 
product.” The Court of Appeals (CA 2) 
at 153 F.2d 516, in an opinion reviewing a 
series of cases pertinent to the question, re- 
versed the trial Court and held that the 
secret use of a process is tantamount to a 
“public use” without regard to whether the 
process may be determined by inspection of 
the article produced thereby. The Court 
of Appeals ruling was generally followed 
until the recent case of Soffron v. S. W. 
Lovell & Co. Inc., wherein the trial court 
(D. Mass.) relying on Metallizing Engi- 
neering Co. v. Kenyon B. & A. Parts Co., 
rejected the plaintiff's contention that its 
process was practiced in secret “in a lock- 
ed room in their plant, the windows of 
which are painted over and to which only 
themselves and trusted employees bound 
to secrecy were ever admitted”, and there- 
fore was not a “public use.” On appeal in 
the Soffron case, the Court of Appeals for 
the First Circuit (July 1, 1957) 114 USPQ 
87, 88, made it clear that it was not willing 
(as was the trial court) to rely on or accept 
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Harry Sommers is a Newark, New Jersey. attorney. specializing in the 
practice of patent and trademark law before the federal courts and 
Patent Office. He is a past President of the New Jersey Patent Law 
Association and is a member of the Essex County (N. J.) Bar Association 
and New Jersey State Bar Association. 


the doctrine of the appellate decision in 
the Metallizing case (that secret use of a 
process commercially is a public use with- 
out regard to whether the product disclosed 
the process) but said that it would hold 
the patent in suit invalid as it appeared 
clear from the record that the allegedly 
secret process “was fully disclosed to the 
public by the product of their process which 
they put on the market approximately two 
years before they applied for their patent” 
so that the process was in “public use” for 
over a year prior to the filing of the patent 
application and therefore barred the ob- 
taining of a patent thereon. The Court of 
Appeals tersely states the rule in a foot- 
note: “And certainly a process or method 
although practiced in the deepest secrecy, 
is known to the public if the product of 
the process is known to the public and the 
product discloses the method or process by 
which it was made” The court finally 
points out “That their product disclosed 
their process is so clear that any finding to 
the contrary would be clearly erroneous.” 
Support for the view inherent if not affir- 
matively so expressed in the Soffron case 
is further found in Electric Storage Battery 
Co. v. Shimadzu, 307 U.S. 8, 20 wherein, 
in holding certain patents invalid because 
the inventions covered therein were in 
fact publicly used for more than the period 
allowed by the Statute, the Court made 
this significant statement: “There is no 
finding, and we think none would have 
been justified, to the effect that the machine, 
process, and product were not well known 
to the employees in the plant, or that ef- 
forts were made to conceal them from 
anyone who had a legitimate interest in 
understanding them.” 
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The prudent course to follow is to make 
all applications for patent (whether for 
method or product and whether secret or 
not) diligently — certainly well within one 
year from the date of first use. In the ab- 
sence of a specific ruling of the Supreme 
Court to the contrary, the Soffron decision 
appears of importance to the protection of 


many valuable secret processes, now im 
use, which were first used in secret com- 
mercially over a year ago. 

It appears in order, following the rea- 
soning of the Soffron decision, to apply for 
patent in such cases, provided inspection 
of the product would not disclose the pro- 
cess by which it was produced. 


Recent Opinions Of 
The Attorney General 


TAX EXEMPTIONS; SALES OF EXEMPT 
PROPERTIES AFTER TAX DAY. Section 
1, Article IX and Section 16, Article XVI, 
Florida Constitution, and Section 192.06, 
Florida Statutes. John A. Gautier, County 
Tax Assessor, Dade County, was advised by 
the Attorney General, that where real prop- 
erty is held and used exclusively for educa- 
tional purposes by an educational institu- 
tion on January first of a tax year, but is sold 
and conveyed on January 15th of the said 
tax year, for non-educational purposes, with 
possession of the said property being given 
on September first of said tax year, such 
property is entitled to tax exemption for 


all of said tax year. 057-377 December 3, 
1957. 


FOREIGN INSURANCE COMPANY “DO- 
ING BUSINESS IN THIS STATE.” Section 
625.17, Florida Statutes. J. Edwin Larson, 
Insurance Commissioner, was advised by the 
Attorney General that a foreign insurance 
company which is not licensed in Florida 
but maintains its headquarters in Jackson- 
ville, Florida, from which it solicits business 
through the mails with residents of other 
states is “doing business in this state” within 
the contemplation of the insurance laws of 
Florida. 057-378 December 4, 1957. 


HOMESTEAD TAX EXEMPTION; FAIL- 
URE TO FILE APPLICATION; EFFECT 
OF SICKNESS. Section 7, Article X, Flor- 
ida Constitution, Sections 192.16(1), 192.55, 
and 193.12, Florida Statutes. Avery W. 
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Gilkerson, Clerk Board of County Commis- 
sioners, Clearwater, was advised by the At- 
torney General that where an owner of real 
property in this state is entitled to home- 
stead tax exemption thereon, under Section 
7, Article X, of the State Constitution, fails 
to claim such exemption, because of illness, 
within the time required by Section 192.16, 
Florida Statutes, only in cases where it is 
apparent that the applicant’s condition was 
such as to prevent his filing or directing the 
filing of such a belated claim may he sub- 
sequently file such claim. 057-374 December 
2, 1957. 


INSURANCE; GRADATION OF  PRE- 
MIUMS BY SIZE OF POLICY; LOWER 
AGE RATING FOR FEMALES. Sections 
635.02, 635.24-635.25, 643.04 (7), 643.04 
(8) (b), and Section 635.175, as amended 
by Section 2 of Chapter 57-33, Laws of 
Florida. The Attorney General advised J. 
Edwin Larson, Insurance Commissioner, 
that the gradation of gross premiums for 
ordinary life insurance policies, according 
to policy size and as conditioned in the 
opinion, would not constitute discrimina- 
tion under the insurance laws of Florida; 
also, that use of a lower age premium rate 
in ordinary life policies covering female 
lives should not be approved by the Com- 
missioner in connection with his approval 
of policy forms until an ordinary mortality 
table for female lives is specifically promul- 
gated and adopted. 057-387 December 12, 
1957. 
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BAR CALENDAR OF EVENTS 
1958 


17 - Dade County Bar Association 
Meeting, Charles S. Rhyne, 
President, American Bar Asso- 
ciation, Speaker 

19-22 - ABA Southern Regional and Mid- 
year Meetings, Atlanta 

22-25 - ABA Midyear Meeting, Atlanta 

24-26 - Joint Meeting, County Judges 
and County Juvenile Court 
Judges, Jacksonville 

3- 8 - Trial Practice Institute, Stet- 

son University College of Law, 
St. Petersburg 

12-14 - Uniform State Laws Institute, 
Florida A. & M. University 
College of Law, Tallahassee 

21 - St. Petersburg Bar Association 
Meeting, Charles S. Rhyne, 
President, American Bar Associ- 
ation, Speaker 


22 - Institute on Evaluation of Per- 
sonal Injury Action, Daytona 
Beach 
17-19 - Circuit Judges Conference, Key 
West 


15-18 - Eighth Annual Convention of The 
Florida Bar, Miami Beach 
25-29 -— Annual ABA Meeting, Los Angeles 


1959 
24-28 - Annual ABA Meeting, Miami Beach 


February, 1958 
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One Woman's View of 


The Ladies In Your Legal Life 


by Anita 


FTER You have been admitted to the 

bar, and those important parchments 
have been duly framed and an attractive 
wall is found for their official resting place, 
the next step for you is to find that taker 
of notes, transcriber of your brain-children, 
preparer of forms, rememberer of details. 
finder of files, reminder of appointments, 
watcher for omissions, purchaser of supplies, 
guarder of the check book and petty cash, 
rebuffer of salesmen, payer of bills, smoother 
of ruffled clients, checker of records, buyer 
of your gifts, cover-upper when you are at 
a ball game instead of doing research, and 
believer that you are the best and smartest 
lawyer in the world. In other words—your 
legal secretary. 

You probably won't find her immediately 
since this variety is not too numerous at 
the present time. If there is a chapter of the 
National Association of Legal Secretaries 
in your city, you are fortunate, because one 
of the important projects of that organiza- 
tion is to conduct free training programs 
for secretaries, enabling them to learn the 
special art of being a legal secretary. These 
chapters usually have an employment chair- 
man who, without charge, aids attorneys 
and any of their members seeking employ- 
ment to get together for an interview. 

Qualities to Look For 

Here are some of the things you should 
look for in a secretary. (1) She must be a 
lady in manner, speech, dress and appear- 
ance. No client will ever be impressed with 
you as a lawyer if your secretary is dowdy 
or sparkles with rhinestones. Remember that 
she is the link between you and the public 
and can either be an asset or a liability to 
your public relations. (2) The ability to 
spell correctly, and the willingness to check 
the dictionary if there is an doubt whatso- 


*Director of Public Relations, National Association 
of Legal Secretaries. 
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ever, are also important to your practice. 
(3) A cheerful disposition and an interest 
in perfection are necessary to withstand the 
pressure, revisions, and seemingly unreason- 
able rewriting required in legal work. (4) 
A good memory is also important. She 
must be able to identify something referred 
to as “that contract I wrote in 1901 about 
the horse,” as well as she remembers cor- 
rections so that the same errors will not 
occur again. (5) Look for good health and 
dependability. No legal secretary has time 
to be sick. You could never dictate material 
to a secretary who plans to stay home every 
time the weather changes. 

Probably while you are deciding if your 
prospective secretary possesses these quali- 
ties, she is doing some checking of her own. 
Thoughts are going through her mind, such 
as: He appears to be neat and well dressed 
so I would be proud to point him out as 
“my boss.” His hands are clean so he 
wouldn’t muss letters and papers after I 
typed them. His voice is kind, and he has 
a nice smile. Probably his wife sees that 
he has a good breakfast in the morning. 
He would probably be considerate and 
realize that the time after 5:00 p. m. is 
mine and, except in emergencies, would not 
ask me to stay late. After all, even secre- 
taries have a personal life. He looks like 
he would remember to tell me “Well done” 
or “Thank you” once in a while. If bosses 
would only realize how much happier our 
lives would be with an occasional, old- 
fashioned “thanks” and “please.” Yes, this 
young man looks like a real gentleman and 
someone I would enjoy working with. 

Now that you’ve found a secretary, make 
sure she has the necessary supplies, equip- 
ment, and good lighting. Introduce her to 
the other members of the office. In such a 
compatible atmosphere, you will find your 
letters neatly arranged on your desk, your 
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A scroll symbolizing top law grades earned by a woman student for the past year is 


shown being presented to Mrs. Bertha Freidus, left, by James A. Burnes, Acting Dean 
of the University of Miami School of Law. Looking on are Mrs. Mary Ann MacKenzie. 
second from left, 1957 Law School Graduate and Dean of the Beta Theta Chapter of 
Kappa Beta Pi Legal Sorority International and Miss Evelyn Gobbie, 1956 honor 
graduate. Mrs. Freidus, a senior and Editor-in-Chief of the Miami Law Quarterly, 
University of Miami’s legal publication, was the Sorority’s book scholarship winner as 
the coed student with the highest scholastic standing this year. 


pencils will always be sharp, your pens will 
be magically filled, the files you request 
will appear swiftly, your telephone messages 
will be accurate, your clients will be happy, 
and your bank account will begin to grow. 

If there is a chapter of the National As- 
sociation of Legal Secretaries in your city, 
it will probably be sponsoring a training 
program for legal secretaries each year. Im- 
portant members of the bench and bar ap- 
pear before these meetings and demonstrate 
and explain the many fields of law, discuss 
the forms and documents used, and display 
examples. Your secretary can learn a great 
deal that will aid in her work. 

My first job was with a young lawyer 
newly graduated from the University of 
Iowa. Perhaps my opinion is somewhat 
biased, but I am still convinced that he 
possesses one of the finest legal minds of 
any attorney. Any success I have had as 
a legal secretary is due to his assistance and 
training. Under his guidance, I found law 
to be so vital and challenging that any 
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other secretarial field seemed uninteresting 
and dull by comparison. We have remained 
good friends, and two years ago it was ex- 
citing to receive an invitation to his inaugu- 
ration as Governor of Iowa. 

I have found three books of invaluable 
assistance and keep them on my desk at all 
times: Webster’s Collegiate Dictionary, The 
Perrin Writer's Guide and Index to Eng- 
lish, and Roget’s Thesaurus of English 
Words and Phrases. 

The St. Louis Chapter of the National 
Association of Legal Secretaries has pre- 
pared and distributed to those attending 
its annual training programs a four-page 
list of Latin words and phrases commonly 
used in the law office. By referring to this 
list, I am sure my spelling is correct. I 
can also check the meaning of words to 
make certain the right ones are being used. 
I do not ask my employer how to spell 
words as he dictates because this would 
interrupt his train of thought. It is not 
difficult to locate any strange word when 
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I have these three books and the list. Of 
course, if I do not find it, I ask him because 
I have learned that by having all the in- 
formation before I type material, it cuts 
down on retyping, wasted time, and un- 
necessary effort. When you know that your 
secretary strives to bring you perfect papers 
and documents, you, naturally, take special 
care to have your material correct, in proper 
order, and your outline planned before you 
call her for dictation. Not only is your 
time wasted in checking material more than 
once, but you are paying for your secre- 
tary’s time, the paper, carbon, rent, and 
other items of office overhead. 

One of the wisest lawyers I have ever 
known would have a conference with his 
two associates, plan the material, and then 
call me for dictation. The three would col- 
laborate and dictate to me. There might be 
numerous revisions and insertions in my 
notes, but nine times out of ten a finished 
product resulted the first time I typed it. 
That wise lawyer is now an outstanding 
judge, and his two former associates con- 
tinue their practice in the same efficient 
manner. 


Another method that increases the flow 
of work through an office is maintaining 
files of sample forms. When you prepare 
a good petition, motion, articles of incorpo- 
ration, or a will, have your secretary make 
an extra copy to insert in a file of such 
forms. Then, when you are planning to dic- 
tate another will, have her bring in the will 
file, and in about two minutes you should 
be able to give her all the information she 
will need for the routine part of an eight 
or nine page will. 


Young attorney, age 30, with three 
years of experience in an outstanding 
lower East coast firm desires to relocate 
in central or western Florida. 


Write Box H, The Florida Bar Journal. 
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Select a similar will as an example, and 
your dictation will consist of something like 
this—““Last Will and Testament of John 
Williams, Sr., St. Louis County, Missouri 
resident, a married man. First paragraph, 
Smith will. Second paragraph, Jones will. 
Third paragraph, Smith will. Wife’s name, 
Mary E. Williams. Executor, John Williams, 
Jr. Successor executor, Henry Williams.” 
and a few pertinent paragraphs relating spe- 
cifically to the testator. 

Your secretary can then prepare the will 
using your form file, and you will be free 
to move on to additional tasks. This same 
system may be used in many other instances. 
You will soon find that you can spend an 
extra hour lunching with a client, improving 
your public relations, and feel confident that 
the papers you need will be ready and wait- 
ing on your desk when you return. Of 
course, these form paragraphs apply only to 
routine work as every document also re- 
quires special attention. A law office operat- 
ing in this manner would satisfy the most 
critical efficiency expert. 

Respect and Dignity 

Respect and dignity are two important 
elements that should be cultivated in your 
office. They may sound like old-fashioned 
virtues, but clients will have a greater con- 
fidence in you if they hear you addressed 
as “Mr. Jones” by the members of your 
staff. Outside of office hours, friendly first 
names are fine. Many clients, however, 
would wonder just what type of lawyer 
they have selected if his secretary inter- 
rupts the conference with “Hey, Mac, do 
you want one or two copies of that letter.” 

Legal matters are serious business. Usu- 
ally clients call on you when they are in 
trouble or to seek your advice and assistance 
in meeting an emergency, and they want to 
feel that their problems are being handled 
in a dignified, serious manner. Your sec- 
retary can be of value here. She will greet 
your client in a friendly, respectful manner, 
immediately advise you that he is waiting, 
and see that he is comfortably seated until 
you are ready for him. Clients will enjoy 
coming to your office, not dread it. 

If one of our clients has come in to sign 
papers we have prepared for him and he 
arrives early for his appointment or his 
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Florida Supreme Court Justice Elwyn Thomas (right), administered the oath of office to 
Judge George T. Shannon (left), Tampa, on the occasion of his being sworn in as Judge 


of the Second District Court of Appeal, January 15, in Tampa. At center. from left to 
tight, are Judge A. O. Kanner, Stuart. and Judae William P. Allen, Lakeland, of the 


Second District Court of Appeal. 


lawyer is slightly delayed in returning from 
court, I give him a copy of the will, peti- 
tion, corporate minutes, or whatever has 
been prepared for him. This entertains him, 
saves time later when the lawyer gives him 
the document, and he can more intelligently 
discuss the matter because he has had an 
opportunity to plan his questions. How- 
ever, if there is any possibility that the 
lawyer desires to explain the matter to the 
client before showing him the papers, of 
course, this prevue is not given the client. 


In your absence, clients will often ask 
your secretary for legal advice. In a large 
office it is possible to refer the matter to 
another member of the firm if immediate 
action is necessary. If you are the only one 
in a position to serve the client, the secre- 
tary must diplomatically dodge giving a di- 
rect answer to assure your client that she 
will bring the matter to your attention im- 
mediately and that you will contact the 
client. 
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Secretary Can Help 
When a new lawyer begins practicing 


with a large, established firm, his problems 
will be somewhat different from those en- 
countered in a smaller office. For one thing, 
he probably will not have the opportunity 
of hiring his own secretary. Rather than a 
specific secretary assigned to him, there may 
be a pool of stenographers who work for 
many attorneys. It has always been my 
belief that stenographic pools limit the effi- 
ciency of dictation because the personal ele- 
ment is missing, the dictating machine does 
not catch the omission or error, and the 
typist usually finds it necessary to make 
rough drafts of every document. These 
drafts must be checked by the lawyer, re- 
typed, and proofread. Pools remove the 
possibility of shortcuts in dictation. 

Other large firms follow the practice of 
assigning an experienced secretary to their 
young lawyers. She can assist a great deal 
because she is aware of the usual office pro- 
cedure and knows where the files and forms 
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are located. Without being told to do so, 
she will type his dictation in the form pre- 
ferred by the firm and with the required 
number of copies. This relieves him of the 
troublesome details and permits him to con- 
centrate on his assignments. The girl who 
has been in an office a number of years will 
be wise enough to assist a new member un- 
obtrusively and see that his work receives 
prompt attention. He may be a junior mem- 
ber at the present time, but, after his talents 
are recognized, he may someday be the 
number one lawyer in the firm. And the 
secretary who helped him will probably be 
advanced right along with him. 

Once in a great while, the lawyer will 
be assigned to an older, experienced secre- 
tary who believes she knows more than he 
does and feels it her duty to tell him what 
to do. This can be an extreme handicap to 
the new lawyer unless he has a positive talk 
with the secretary, encouraging her coopera- 
tion, but making it definite that he is the 
one who will be making the decisions and 
doing the dictating in his office. Usually, 
these ladies will become adjusted and there- 
after be great admirers of the new boss. 

Code of Ethics 

The motto of the National Association of 
Legal Secretaries is “We serve” and that is 
the theme that guides the entire organiza- 
tion. Each member vows to keep the fol- 
lowing Code of Ethics: 

The first duty of a legal secretary is 
loyalty to her employer. 

It shall be the duty of every legal 
secretary to at all times maintain a 
high standard of courtesy in all con- 
tacts with law offices, clients, courts 
and any and all persons. 

It shall be unethical for any legal 
secretary to violate any statute now in 
effect or to be enacted governing priv- 
ileged communications. 

It shall be unethical for any secre- 
tary or employee of any law office to 


divulge the contents of any documents 
in the possession of her employer with- 
out first having obtained the consent of 
said employer, or to discuss, malicious- 
ly or otherwise, with any person, mat- 
ters of a confidential nature, knowledge 
of which may come to her by virtue of 
her employment. 

It shall be the duty of every legal 
secretary to maintain harmonious co- 
operation with her associates. 


The code has been gradually developed 
since that day, a little over twenty-seven 
years ago, when W. L. Girard, attorney and 
deputy clerk in Long Beach, California, 
lamented—“What a day! Nothing but in- 
correctly prepared documents by ‘purported’ 
legal secretaries.” 


This unpleasant tirade was directed to- 
ward Eula Mae Smith, a young, inexperi- 
enced high school girl on her first job. As 
she tearfully retyped the offending papers, 
he paced the floor and continued—“I have 
often wondered why you legal secretaries 
don’t get together and find out just what 
is required in the preparation and filing of 
legal documents.” 

The suggestion stayed in Miss Smith’s 
mind until the following week when she 
lunched with five other secretaries employed 
in local law offices. She asked them—“Why 
don’t we form a club for the benefit of legal 
secretaries? We could share our experience, 
and perhaps girls who have been in legal 
work for a long time would help us.” 


The idea appealed to all of them, and 
shortly thereafter, the first Legal Secre- 
taries Association was founded. 


The organization soon acquired other 
members. Some of them had years of ex- 
perience which they gladly shared with the 
beginners in legal work. This proved so 
helpful to both the secretaries and_ their 
employers that similar organizations were 
formed throughout California and in other 
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states. 


Finally, on July 5, 1950, the Na- 
tional Association of Legal Secretaries was 
incorporated under the laws of the State of 
California, and chapters have been char- 
tered in almost every state as well as 
Alaska and Hawaii. 


The National Association of Legal Sec- 
retaries is interested in helping legal secre- 
taries all over the world to form new chap- 
ters in their own cities, to offer additional 
free training, to raise the standards and 
status of the legal secretary, and to make 
her of greater value to her employer. The 
association is not a union, and the members 
never discuss any client’s business, wages 
and hours, or similar subjects. As the at- 
torney enjoys a confidential relationship with 
his client, so his assistant is also subjected 
to special requirements of discretion. Any 
group that works so closely within a pro- 
fession has to acquire professional standards 
and to consider itself as having a _profes- 
sional standing. 


Conclusion 

My advice to secretaries—lawyers, please 
do not read—is: Spoil your boss! When he 
expresses a preference, file it away in your 
mind for the future. If you think he missed 
his breakfast, bring him a steaming cup of 
coffee. Be a good friend of his wife. Some- 
times it’s necessary for “us girls” to stick 
together. Remind him of his anniversaries 
and family birthdays. Admire his choice of 
ties. Brag about what a wonderful lawyer 
he is to your friends and/or prospective 
clients. Keep a check on the condition of 


his haircut. Maintain headache remedies, 
a sewing kit, and clothes brush in your 
desk. A necessary button may pop off just 
before an important court appearance. Re- 
mind him to go out to luncheon so that he 
eats properly and doesn’t develop an ulcer. 
Don’t bother him with trivial details and 
decisions, such as, how much paper should 
be ordered. These, and many more little 
courtesies are your insurance for a happy 
office atmosphere, a healthy and contented 
boss, pleasant comfortable surroundings, an 
assurance that you are an important part 
of the firm and not a piece of machinery, 
and a secure job for as long as you care to 
work. That old saying “You get more flies 
with honey” still works even in this atomic 
age. 

Legal secretaries are not clock-watchers, 
and their bosses should not be either. When 
that brief is being readied for the printer’s 
deadline, your secretary will cheerfully cut 
her lunch hour and stay overtime, but on a 
morning when the bus is late or some minor 
catastrophe delayed her, don’t greet her 
with a sneering “Good afternoon!” This is 
justifiable grounds for hurling the nearest 
ashtray or other heavy object in your direc- 
tion. I’m sure there must be a law some- 
place permitting this. 

Fortunately, I have never been subjected 
to a clock-watching boss, but that’s because 
I’m luckier than most secretaires—or did I 
tell you about my nice bosses? You see, 
they happen to be the nicest, smartest, most 
considerate, generous, and efficient lawyers 
in the whole world! 


Florida attorney, LL.B. Univer- 
sity of Florida, desires legal 
work or association with an- 
other attorney or law firm any- 
where in the State. Write Box 
IV, The Florida Bar Journal. 
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Memberships Open in 


American Society for Legal History 


HE EXPRESSION “legal history” is one of 
Brose chameleon phrases whose meaning 
is known to everybody and which no one 
can define entirely satisfactorily. In one 
sense of the word, every lawyer is a legal 
historian. His everyday work consists of 
tracing the course of legal doctrine down 
to the present in order that he may pre- 
dict what a court will decide today in a 
given controversy. The reports are his 
history books and the salutary requirement 
of the citation of authority to support legal 
propositions compels the study of doctrine 
as a continuous process originating in the 
past. 

However, in ordinary cases when we 
talk about legal history we are thinking in 
a broader context. Traditionally what the 
legal historian has sought to do, when he 
has dealt with doctrine, has been to show 
the growth of the law as a whole, or broad 
segments of it, in the frame of reference of 
the general development of society. More- 
over, he has not confined his attention to 
mere doctrine but has investigated the de- 
velopment of courts and their practices, the 
personalities found in the bench and bar, 
the actual procedures employed by lawyers, 
and in short, has sought to lay open to 
inspection the entire legal structure. In do- 
ing so, of course, he occupies a somewhat 
anomolous position for he trespasses, on 
the one hand, on the preserve of the ordi- 
nary historian and on the other of that 
of the economist, sociologist, psychologist or 
the like. 

It is not even certain whether he can 
be classed as a “legal realist” or as a 
theoretician and he is not considered en- 
tirely practical in a profession which prides 
itself upon its practicality. He is looked 
upon with almost as much suspicion as a 

* Professor of Law, University of Alabama; 
Treasurer, American Society for Legal History; 


Speaker at Gainesville Real Property Institute, 
Feb. 14-15, 1958. 
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by John C. Payne* 


jurisprudent and his status in the legal pro- 
fession is hardly as secure. Despite the 
fact that he serves a much-needed func- 
tion this anomolous position, I am afraid, 
has very much hindered the work of the 
legal historian. And he has undoubtedly 
lacked the support and encouragement 
needed for him to carry forward this 
work properly. In England, it is true, a 
great deal has been done in this field. Be- 
ginning in the early part of the last cen- 
tury there has been a continuing and syste- 
matic effort to make available source ma- 
terials which would permit the writing of 
English legal history. The Rolls Series, 
the Seldon Society publications, the various 
county record series, the publications of the 
Camden Society, the Pipe Roll Society, the 
Surtees Society and the like have made 
available a vast field of original source 
materials. 

The writing of legal history has been 
going on busily and the result has been 
that in many fields definitive treaties have 
been produced. In this country, on the 
other hand, any efforts in that direction 
have been only halting and tentative. Our 
knowledge of the early legal history of this 
country is meagre and fragmentary. We 
have a few scattered volumes of early court 
records and some pioneering efforts to 
deal systematically with developments with- 
in particular states. But, by and large it 
can be said that the materials for the writ- 
ing of American legal history have not been 
made available. I suspect that in most 
states, we know less of our early legal in- 
stitutions than we know of those in the 
time of Edward I. Legal historians are 
acutely aware of this lack of materials and 
are pretty well agreed as to how it can 
be remedied. In the first place, systematic 
efforts must be made to publish early court 
records, legislative proceeding, and other 
primary sources bearing upon the develop- 
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Giles J. Patterson, Chairman of 
the Legal Education and Profes- 
sional Responsibilities Committee, 
met with the Board of Governors 
of The Florida Bar recently to 
report on new projects under de- 
velopment by his committee. In 
the background are members of 
the Board of Governors from the 
following Judicial Circuits: J. 
Lewis Hall, Second: Frank L. 
Watson, Fourth: Herbert F. Darby, 
Third. 


ment of our legal institutions. Secondly, itundertake the publication of some early 


will be necessary to write the legal his- 
tories of each of the several states before 
any general legal history can be attempted 
for the entire country. Finally, we must 
continue the efforts made up to this time 
to restate the development of legal doctrine 
in historical terms and to show its inter- 
relationship with other cultural phenomena. 


Although all of these ventures might be 
accomplished by unconnected activities in 
various parts of the country it has long been 
felt that some nation-wide organization is 
required to give coordination and encourage- 
ment in such efforts. In 1933 a body known 
as the American Legal History Society was 
formed in an effort to fill this need but this 
depression-born organization never attained 
sufficient vitality to survive the adverse 
enviroment into which it was born.t In 1956 
The American Society for Legal History 
was brought into being at the annual meet- 
ing of the Association of American Law 
Schools.2 


Its purpose is to encourage all sorts 
of investigation into legal, and_partic- 
ularly American legal history. It is the 
only organization in the United States de- 
voted to such a purpose. Its primary ven- 
ture up to now has been to join with Tem- 
ple University Law School in sponsoring the 
AMERICAN JOURNAL OF LEGAL History. 
However, in the near future it hopes to 


1 The Society was able to accomplish the pub- 
lication of one volume of early court records. 
The Journal of the Courts of Common Right 
— of East New Jersey, 1683-1702 

2 See, Murphy, The American Society for Legal 
History, 1 Am. J. of Leg. History 170 (1957) 
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court records. In any event, it will seek 
te encourage and coordinate the writing 
of American legal history in all of its 
aspects. Officers of the Society are Pro- 
fessor Erwin C. Surrency of Temple Uni- 
versity Law School, president; Professor 
Brendan F. Brown of Loyola University 
(New Orleans) School of Law, vice-presi- 
dent; Professor Earl Murphy of Harpur 
College, Secretary; and Professor John C. 
Payne of the University of Alabama Law 
School, treasurer. The board of directors 
consists of Chief Justice Earl Warren of 
the United States Supreme Court; Professor 
Francis S. Philbrick of the University of 
Pennsylvania Law School; Professor Julius 
Goebel of Columbia University Law School; 
Dean Allison Reppy of the New York Law 
School; Professor William Jeffrey, Jr., of the 
University of Cincinnati Law School; Pro- 
fessor Bryan Bolich of the Duke University 
Law School; and Professor Stefan A. Riesen- 
feld of the University of California Law 
School. 

At the present time meetings of the 
Society are held annually in connection 
with the meetings of the Association of 
American Law Schools, although considera- 
tion is being given to changing the time to 
that of the American Bar Association of the 
American Law Institute. All members of the 
bar and other interested parties are invited 
to join the Society. The annual dues are $10 
per year. Membership entitles one to an 
annual subscription to the AMERICAN 
JournaL oF Lecat History. Applications 
should be sent to the author at Box 5922, 
University, Alabama. 
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Real Property, Probate & Trust Law Notes 


MIAMI BEACH BAR ASSOCIATION'S 
UNIFORM RULES FOR REAL ESTATE 
CLOSINGS 


Adopted June 4, 1956, and Recorded in 
Deed Book 4289, at Page 387, of the 
Public Records of Dade County 

Unless otherwise provided for by the 
terms and conditions of the specific agree- 
ment for sale made by the parties, the fol- 
lowing shall be incorporated by reference 
into the agreement for sale: 


1. Purchase Money Mortgages: 

a) Intangible personal property taxes of 
the purchase money mortgage shall be the 
liability of the mortgagee. 

b) Recording of mortgage shall be at 
the cost of mortgagee. 

c) Documentary stamps to be affixed to 
the note or notes secured by the purchase 
money mortgage shall be the liability of the 
mortgagor. 


Il. Proration of Taxes: 

a) If the taxes for the current year are 
not available, taxes will be prorated on the 
basis of the preceding year and will again 
be prorated when taxes for the current year 
are published. 

b) Taxes are to be prorated as of the 
end of the day immediately preceding the 
date of closing based on the net taxes after 
deduction of the maximum allowable dis- 
count as of date of closing. 

c) Escrow for Readjustment of Taxes: 
A reasonable amount for the readjustment 
of the current year’s taxes shall be credited 
by the Seller to the Buyer at closing and 
shall be deposited with the Buyer’s attorney 
for such purpose. 

Ill. Survey: 

a) The Seller is to furnish Buyer with 
a survey of the property sold, except where 
the property consists of acreage. 

b) The abstract, at Seller's expense, is 
to contain a sketch or a plat of the property 
involved, showing the quarter, section, town- 
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ship and range, and its location thereon; 
where the property is acreage, the abstract 
is to contain a map of the quarter, section, 
township and range. 

IV. Mortgage Estoppel Letter: 

The Seller shall furnish a mortgage estop- 
pel letter (not necessarily in affidavit form), 
setting forth the principal balance, method 
of payment, and whether the mortgage is 
in good standing. 

V. Rent Prorations: 

Rents shall be prorated in equal monthly 
installments over the life of the lease and 
not in accordance with the manner of pay- 
ment, and shall be prorated as of the end 
of the day immediately preceding the date 
of closing. 

VI. Municipal Improvement Liens: 

a) Certified liens as of date of closing 


RULES FOR 
REAL ESTATE CLOSINGS 


The Miami Beach Bar Association’s 
Rules for Real Estate Closings, which 
were adopted largely as a result of the 
efforts of Walter Kovner of that bar, 
have served to settle questions of 
practice which most frequently plagu- 
ed Miami Beach conveyancers before 
their promulgation. They are repub- 
lished here not because they afford 
the only answers or even the best 
answers to these problems, but be- 
cause they are a set of rules under 
which the lawyers of a large com- 
munity operate successfully. 

Whether closings are to be held at 
the office of the Seller’s attorney (See 
Rule XIII) or at the office of the 
Buyer's attorney is unimportant of it- 
self — what is important is that law- 
yers of every community have a set 
of mutually acceptable ground rules 
so that closings may be conducted 
with dignity and with dispatch. 

Has your local bar association 
adopted such rules? If not, why don’t 
you do something about it? 


Seneca B. Anderson 
Secretary 
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The Real Property Institute at Miami Beach, held in mid-January, featured 
Professor Ralph W. Aigler. University of Michigan Law School, who 
spoke on “A Marketable Title Act and What It Will Do for Florida.” 


Shown here, left to right: 


Walter C. Kovner, Miami Beach; Professor 


Aigler; James W. Mahoney, Jacksonville, chairman-elect of The Florida 
Bar's Real Property, Probate and Trust Law Section; Harry Zukernick, 
Miami Beach, treasurer and Eleventh Judicial Circuit regional repre- 


sentative for the Section. 


(and not as of date of the agreement of sale) 
are to be paid by the Seller. 

b) Pending liens as of date of closing 
shall be assumed by the purchaser. 


Vil. Corporations: 
All corporations transferring or conveying 


property shall be in good standing as of the 
date of the transfer or conveyance. 


VIII. Risk of Loss: 

a) Risk of loss by fire or other casualty 
shall be borne by the Seller until closing 
and in the event of a loss, at the option of 
the Buyer. Buyer may take the insurance 
proceeds or cancel the contract of purchase, 
and all funds shall be forthwith returned to 
the Buyer and all parties relieved of any 
and all obligations and liability one to the 
other. 

b) Between the date of agreement and 
the date of closing, the property shall be 
maintained in the condition as it existed as 
of date of agreement, ordinary wear and 
tear excepted. 


IX. Reverters: 

All property sold by the Seller shall be 
delivered to the Buyer free and clear of ali 
reverter clauses. 

X. Cash Proceeds of Sale: 

a) The cash proceeds of sale shall be 
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held in escrow by the Seller’s attorney or by 
such other mutually agreed upon Escrow 
Agent for a period of not longer than five 
(5) business days to allow the deed to the 
Buyer to be recorded and the abstract of 
title continued, at the expense of the Buyer, 
to show title in the Buyer, without any in- 
tervening encumbrances or change from the 
date of last continuation. Possession, how- 
ever, shall be forthwith delivered to the 
Buyer. 


b) The purchase price shall be paid by 
either cashier’s or certified check, drawn on 
local funds. 


XI. Broker’s Commission: 


The broker’s commission shall be disburs- 
ed at the time of the disbursements of the 
other proceeds. 


XII. Attorneys Fees and Costs: 


All attorney’s fees and costs of recording 
and disbursements shall be paid at the time 
of closing, where representing the Buyer, 
and at the time of disbursement of the other 
proceeds, where representing the Seller. 


XIII. Place of Closing: 


Closing shall be held in the office of the 
Seller’s attorney. 
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A panel discussion of proposed Florida title standards at the recent 
Institute in Miami Beach was moderated by David P. Catsman, Miami 
Beach, chairman of the Real Property, Probate and Trust Law Section. 
Panel members shown, left to right, are: Harry Zukernick, Miami Beach; 
Paul Game, Tampa: James W. Mahoney, Jacksonville, and Parks M. 
Carmichael, Gainesville. 


CHAIRMAN’S REPORT 


The institute held in Miami Beach on January 13th and 14th was most success- 
ful. Harry Zukernick did his usual commendable job in arranging and planning for 
a smooth working affair. 


The Executive Committee met Saturday morning and disposed of the business 
of the Section. It was authorized to return to the lessor the multigraph machine 
which the Section had leased. The machine had been in storage in Tampa and was 
no longer used. 


The Section was authorized to file a motion to appear as Amicus Curiae in the 
case of Michael Lewin v. Charles Cass in the 11th Judicial Circuit, under Chancery 
Number 58C 135-H. This case involves a matter of great import to the lawyers of 
Dade County and Duval County. It involves construction of Chapter 25519, Laws 
of Florida, 1949, as amended by Chapter 30202, Laws of Florida, 1955. 

The 1949 Act effectively prevented conveyances of building lots unless the same 
were platted. The purpose of the Act was to require subdividers to put in streets 
and improvements as required by the zoning authorities. The 1955 Legislature, 
however, in an overabundance of zeal, passed an amendment to the Act which 
effectively prevented conveyances of any portion of a building lot which had already 
been platted, unless a replat were filed of record. 

In other words, if John Doe owned Lots 2, 3 and 4, he could not convey Lot 2 
and the East one-half of Lot 3 without filing a plat of the same. You can readily 
determine the burden this places on conveyancing in the counties affected. 

Harry Zukernick and Ed Simon have appeared for this Section in the action. 
The court has allowed the Section to appear. 


David P. Catsman 
Chairman 
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Daniel H. Redfearn and Edwin O. Simon, both 
of Miami, took an active part in the statewide 
Real Property. Probate and Trust Law In- 
stitute in Miami Beach. Redfearn, assisted 
by Simon, recently published a two-volume 
third edition of Wills and Administration of 
Estates in Florida. Simon presided over the 
sessions held on the closing day of the In- 
stitute. Redfearn spoke to the group on 
“Problems in Estate Planning.” 


Activity High In 


Institutes Around the State 


MipwintTer seminar scheduled for Stet- 

son University College of Law at St. 
Petersburg, March 6-8, has been planned 
to coincide with the dedication of the 
Charles A. Dana Law Library, recently 
completed at a cost of $500,000. 

Speakers and their topics scheduled for 
Thursday, March 6, commencing at 8:30 
a.m. are as follows: 

Craig Spangenberg, Cleveland, Ohio: For 
Plaintiff: Investigation and preparation of 
case before suit; T. Paine Kelly, Jr., Tampa: 
For Defense: Investigation and preparation 
of case before suit; Harry A. Gair, New 
York City: Marshalling medical facts and 
presentation from the plaintiff's viewpoint: 
Truman B. Rucker, Tulsa, Oklahoma: Prep- 
aration, presentation and cross-examination 
of medical testimony for defense. 

On Friday, March 7, commencing at 
8:30 a.m., these speakers will present their 
views on topics which follow: 

William S. Frates, Miami: Preparation 
and handling of FELA cases, for plaintiff; 
David W. Dyer, Miami: Preparation and 
handling of FELA cases, for defense; Fran- 
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cis H. Hare, Birmingham, Alabama: Pres- 
entation of Evidence and final argument, 
for plaintiff; Emile Z. Berman, New York 
City: Presentation of Evidence and final ar- 
gument, for defense. 

Appellate techniques will be discussed 
Saturday morning commencing at 8.30 a.m. 
Dean H. L. Sebring, Stetson University 
College of Law, will discuss the Demeanor 
of Attorneys in Appellate Work. E. Harris 
Drew, Justice, Supreme Court of Florida, 
will present the topic: Advice on do’s and 
don’ts in Oral Arguments and Brief Writ- 
ing. Supreme Court Justice Campbell Thor- 
nal will handle the phase of appellate 
techniques dealing with mechanics of de- 
ciding cases and writing of opinions. 

At 10:00 a.m. on Saturday members of 
the Florida District Courts of Appeal will 
speak on the topic: Suggestions for oral 
argument and presentation to District Courts 
of Appeal. Taking part in this discussion 
will be Chief Judge W. E. Sturgis, First 
District Court of Appeal, Tallahassee; Chief 
Judge A. O. Kanner, Second District Court 
of Appeal, Lakeland; and Chief Judge 
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Charles A. Carroll, Third District Court of 
Appeal, Miami. 

At 11:00 o'clock, Thomas F. Lambert, 
Jr., Boston, editor-in-chief, NACCA Law 
Journal, will speak on the topic present 
trends in tort field. 


Attorneys who will act as moderators 
during the Institute are John Appleman, 
Urbana, and James A. Dooley, of Chicago, 
Illinois, and Perry Nichols, of Miami. 


Seminar expenses are as follows: 


Advance registration fee, $25.00; if you 
wait until you arrive to register, the fee 
is $30.00. An additional $1.00 fee is 
charged for the Saturday morning session, 
to be donated to the use of the Stetson law 
students’ Moot Court Committee in pro- 
viding suitable trophies, prizes, etc., for 
student competitions. 

Dedication of the Charles A. Dana Law 
Library is scheduled for 3:00 p.m. Satur- 
day in the Inner Courtyard of Stetson Uni- 
versity College of Law. 


Institute at A. & M. College of Law 
The Uniform State Laws Institute is 
scheduled for March 12-14, at Florida 
A. & M. University, Tallahassee. 


At the institute, the fifth of its kind to 
be presented by A. & M. College of Law 
in cooperation with The Florida Bar, the 
following guest speakers and their topics 
are scheduled for Wednesday: 

Elwood H. Hettrick, Boston University 
School of Law: The Need for Uniformity; 
Charles V. Silliman, Orlando: The Uniform 
Partnership Act; Leo L. Kerford, South 
Carolina State Law School: The Uniform 
Act on Blood Tests to Determine Paternity; 
Vernon Fox, Florida State University: Psy- 
chiatry Views the Problems of Uniformity. 

On Thursday the speakers and their topics 
will he as follows: Robert Braucher, Har- 
vard University Law School: The Uniform 
Commercial Code; Martin Domke, vice- 
president, American Arbitration Association; 
The Uniform Arbitration Act; Paul J. Hart- 
man, Vanderbilt University: Apportionment 
of Income from Multi-state Business for 
Purposes of State and Local Taxation; 
William S. Thompson, President of National 
Bar Association: The Role of the Bar in 
Uniformity. 
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Friday, the closing day of the institute, 
will feature the following lecturers and sub- 
jects: Robert Braucher: Teaching Com- 
mercial Law and the Uniform Commercial 
Code; Charles W. Quick, University of Chi- 
cago: The Uniform Rules of Evidence Act; 
Martin Domke, Draft Uniform Law on 
Inter-American Commercial Arbitration. 

All sessions of the institute will be con- 
ducted in the Moot Court Room of the Law 
Building of the Florida A. & M. University 
campus. 

Other Institutes Planned 

On Saturday, March 22, at the Lakeland 
Yacht Club in Lakeland, a general law in- 
stitute will be conducted under the spon- 
sorship of the Tenth Judicial Circuit Bar 
Association. William K. Love will serve as 
general chairman. 

On Saturday, March 22, at Daytona 
Beach, the Volusia County Bar Association 
will sponsor an institute on Evaluations of 
Personal Injury Actions. Thomas T. Cobb 
of Daytona Beach, has been named as gen- 
eral chairman of the institute. 

Medico-Legal Symposium 

On Friday and Saturday, April 11-12, in 
Tampa, The Florida Bar in cooperation with 
the Florida Medical Association, is present- 
ing a Medico-Legal Symposium with a pro- 
gram outlined as follows: 

Friday, 9:15 a.m. — Whiplash 
10:45 a.m. — Doctor’s Professional 


Liability 

1:30 p.m. — The Doctors’ Day in 
Court 

3:00 p.m. — Post-concussion Syn- 
drome 


4:30 p.m. — Of Trauma and Strain 
to Cardio-vascular 
System 
The Saturday program will consist of the 
following topics: 
9:00 a.m. — Back Injury—Its Cause 
and Sequelae 
10:15 a.m. — Disability Evaluation 
Lewis H. Hill, III, and Dr. Samuel Ad- 
ams, both of Tampa, are serving as co- 
chairmen of the Institute. Exact location of 
the two-day event will be announced in 
March. 
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FLORIDA COUNCIL OF BAR PRESIDENTS 


All presidents of local bar associations are members of the Florida Council of Bar Presidents. Its 
Chairman is John Duss, III, 1822 Barnett Bank Bldg., Jacksonville. 


BAY COUNTY BAR ASSOCIATION: President 
Bert A. Davenport, P. O. Box 1095, Panama City. 


BREVARD COUNTY BAR ASSOCIATION: Presi- 
dent A. Max Brewer, Titusville. 


BROOKSVILLE BAR ASSOCIATION: President 
Onan Whitehurst, 15 E. Jefferson St. 


BROWARD COUNTY BAR _ ASSOCIATION: 
President August C. Paoli, 1909 Tyler, Hollywood. 


CHARLOTTE COUNTY BAR ASSOCIATION: 
President E. Drayton Farr, Jr., P. O. Box 635, 
Punta Gorda. 


CLEARWATER BAR ASSOCIATION: President 
R. J. McDermott, First Federal Bldg. 


CORAL GABLES BAR ASSOCIATION: President 
John R. Lindsey, 239 Miracle Bldg. 


DADE COUNTY BAR ASSOCIATION: President 
William P. Simmons, Jr., 800 First Nat'l. Bank 
Bldg., Miami. 


DeSOTO COUNTY BAR ASSOCIATION: Presi- 
dent Hugh G. Jones, 285 DeSoto Ave., Arcadia. 


HARDEE COUNTY BAR ASSOCIATION: Presi- 
dent John W. Burton, P. O. Box 426, Wauchula. 


HIALEAH-MIAMI SPRNGS BAR ASSOCIATION: 
President Sam Steen, 1471 Flamingo Way, Hialeah. 


HIGHLANDS COUNTY BAR ASSOCIATION: 
President M. R. McDonald, Sebring. 


HOLLYWOOD BAR ASSOCIATION: President 
Leonard Robbins, 1939 Harrison St., Hollywood. 


HOMESTEAD BAR ASSOCIATION: President 
Thomas J. Walsh, 830 N. Krome Ave. 


INDIAN RIVER COUNTY BAR ASSOCIATION: 
President Sherman N. Smith, Jr., 1601—20th St., 
Vero Beach. 


JACKSONVILLE BAR ASSOCIATION: President 
Harold R. Clark, 203 American Nat’l Bank Bldg. 


LAKE-SUMTER BAR ASSOCIATION: President 
C. Harold Hippler, P. O. Box 445, Eustis. 


LAKE CITY BAR ASSOCIATION: President 
A. K. Black, P. O. Box 527. 


LAKELAND BAR ASSOCIATION: 
Marvin B. Woods, P. O. Box 1714. 


LEE COUNTY BAR ASSOCIATION: President 
= M. Odom, Lee County Court House, Fort 
yers, 


MANATEE COUNTY BAR ASSOCIATION: Presi- 
dent Dewey A. Dye, Sr., P. O. Box 990, Bradenton. 


President 


MARION COUNTY BAR ASSOCIATION: Presi- 
dent Louis O. Gravely, 407 Robertson Bldg., Ocala. 


MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent William R. Scott, P. O. Bin 2, Stuart. 


MIAMI BEACH BAR ASSOCIATION: President 
Herbert S. Shapiro, 420 Lincoln Road. 


MONROE COUNTY BAR ASSOCIATION: Presi- 
dent Paul E. Sawyer, P. O. Box 571, Key West. 


NAPLES BAR ASSOCIATION: President Robert 
A. Scott, 443 S. Tamiami Trail. 


NASSAU COUNTY BAR ASSOCIATION: Presi- 
dent Thomas G. Hall, Florida National Bank Bldg. 
Fernandina Beach. 


NORTH DADE COUNTY BAR ASSOCIATION: 


President Donald G. Miller, 1875 N. E. 163rd. St., 
North Miami Beach. 
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ORANGE COUNTY BAR ASSOCIATION: Presi- 
dent Donald T. Senterfitt, P. O. Box 1608, Orlando. 


OSCEOLA COUNTY BAR ASSOCIATION: Presi- 
dent Ellis F. Davis, 4 Darlington Ave., Kissimmee. 


PALM BEACH COUNTY BAR ASSOCIATION: 
President Frederick C. Prior, P. O. Box 45, West 
Palm Beach. 


PASCO COUNTY BAR ASSOCIATION: President 
E. B. Larkin, Larkin Bldg., Dade City. 


PUTNAM COUNTY BAR ASSOCIATION: Presi- 
dent Bruce H. Davis, Box 527, Crescent City. 


SARASOTA COUNTY BAR _ ASSOCIATION: 
President Arthur M. Bell, 1415 First Street. 


SEMINOLE COUNTY BAR _ ASSOCIATION: 
— Douglas Stenstrom, Edwards Bldg., San- 
ord. 


SOUTH BREVARD COUNTY BAR ASSOCIA- 
TION: President Richard B. Muldrew, 416 New 
Haven Avenue, Melbourne. 


ST. JOHNS COUNTY BAR ASSOCIATION: 
President Charles R. Bennett, 178 Bay Street, St. 
Augustine. 


ST. LUCIE COUNTY BAR ASSOCIATION: 
President Charles R. P. Brown, Box 1412, Ft. 
Pierce. 


ST. PETERSBURG BAR ASSOCIATION: Presi- 
dent Robert W. Fisher, 903 First Federal Bldg. 


TALLAHASSEE BAR ASSOCIATION: President 
Ford L. Thompson, Jr., 123% S. Monroe St. 


THE BAR ASSOCIATION OF TAMPA & HILLS- 
BOROUGH COUNTY: President Norman Stallings, 
Tampa Theatre Bldg. 


VOLUSIA COUNTY BAR ASSOCIATION: Presi- 
| duane D. Riegle, 334 S. Beach St., Daytona 
Beach. 


WINTER HAVEN BAR ASSOCIATION: Presi- 
dent Roy C. Summerlin, Vanskiver Bldg., Box 793. 


THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT: President Erwin Fleet, P. O. 
Box 275, Fort Walton Beach. 


SECOND JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Roy T. Rhodes, 102% South 
Monroe Street, P. O. Box 228, Tallahassee. 


THIRD JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Ernest M. Page, Jr., P. O. Box 
16, Madison. 


FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President P. B. Howell, Sr., Bushnell 


EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Jack R. Lowry, P. O. Box 396, 
Gainesville. 


TENTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President R. Philip Haddock, P. O. Box 
1332, Lakeland. 


TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
Feicane! President Hugh G. Jones, 285 DeSoto Ave., 
Arcadia. 


FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 


CIATION: President J. Ernest Collins, P. O. Box 
517, Panama City. 
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Questions involving Constitutional Revision were a special order of business at the Junior 
Bar Section’s board meeting in Jacksonville, February 1. Left to right, William V. Chappell, 
Ocala, Chairman of the House of Representatives Constitutional Amendments Committee: Dewey 
E. Johnson, Quincy, Chairman of the Senate Constitutional Amendments Committee: Roy T. 
Rhodes, Tallahassee, Junior Bar Section president: Hugh M. Taylor, Quincy, Circuit Judge 
in the Second Judicial Circuit and Member of the Constitutional Advisory Commission; Robert 
C. Ward, Miami, president-elect of the Junior Bar Section. 


Junior Bar News 


The Junior Bar Section announces that its 
Annual Legal Check-Up Program will be 
presented to Florida lawyers at the 1958 
convention of The Florida Bar on May 15- 
18, 1958. 

Basically, the legal check-up is a service 
which attorneys can give clients analogous 
to the physician’s medical check-up. It can 
be accomplished with a relatively small 
use of the attorney’s time, and, accordingly, 
for a relatively small fee. Its purpose is to 
uncover and point up areas of a client’s 
personal and business affairs which need 
further study and attention by a lawyer. 

The idea is not new. It was a 1955 
project of the State Bar of Michigan and 
has been developed also in other states. 
The Junior Bar Section of The Florida Bar 
has studied the concept for the past two 
years and has prepared a questionnaire 
which will be the key tool for the legal 
check-up. 

The project is threefold. First, to develop 
and establish a standardized concept of a 
legal check-up; what it should accomplish 
and what it should not be expected to ac- 
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complish. The questionnaire itself will 
perform much of this function. Second, to 
acquaint lawyers with the legal check-up 
and encourage them to promote its use. 
This will be done through THE FLorma 
Bar JourNAL, at conventions and meetings 
of The Florida Bar and local bar associations, 
and by direct mail. Third, to acquaint the 
public with the benefits and advantages of 
the legal check-up. This can be done 
through local bar associations, pamphlets, 
speeches, and sanctioned advertising. 


The legal check-up is good preventative 
law and can be an important professional 
service. Within the last twenty years has 
occurred a decided growth in the number of 
legal considerations which reach the average 
family and the average business. A lawyer 
can often serve more people better if he 
will broaden his viewpoint and become con- 
cerned with the “whole client,” with more 
than simply the client’s immediate and 
relatively narrow problem, objective, or diffi- 
culty. The legal check-up device can help 
the lawyer serve the “whole client.” 


To be most effective the legal check-up 
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As viewed from the speaker’s table, members of the Junior Bar Section shown here kept 


guest speakers (foreground) plied with questions during the discussion on Constitutional Revi- 
sion. Other matters considered by the Junior Bar Section during the day included progress 
reports on the Legal Check-up program, Practical Legal Education Institute plans, and com- 
mittee reports. Other Section officers present, in addition to Rhodes and Ward, were Leon H. 


Handley, 


should be annual. A client’s personal and 
business affairs are not static. Many things 
may affect his legal considerations: births, 
deaths, marriages, divorces, dependents, 
value and amount of assets, type and form 
of assets, income, liabilities, business and 
personal activities and associations, statu- 
tory and case law. These things change. 


Orlando, secretary, and W. N. Avera, Jr., Gainesville, treasurer. 


A legal check-up can flag these changes to 
the lawyer’s attention and give him an op- 
portunity to analyze their effects. 

More information concerning the program 
will be given in a later issue of THE FLormDa 
Bar JourNAL. Joel R. Wells, Jr., of Orlando, 
is the Junior Bar Section’s chairman for the 
project. 


It is hardly necessary to assert that the bar has a responsibility to the public 
that is unique and different in degree from that exacted of the members of other 


professions. 


This difference is symbolized in the requirement that every lawyer 


subscribe to an oath to support, protect and defend the constitution of the United 
States when he is admitted to practice. On the theory that he is such an important 
factor in the administration of justice this Court has held that a lawyer’s responsi- 


bility to the public rises above his responsibility to his client. 


The very nature of 


our democratic process imposes on him the responsibility to uphold democratic con- 
cepts regardless of how they affect the case in hand. 


—Opinion of the Florida Supreme Court, per Justice Glenn Terrell, as 
reported in 40 So. (2d) 902, 908. 


Examiner and 

Photographer 

of Questioned 
Documents 


FORMER FEDERAL AGENT 


herman v. Dennett 


HANDWRITING EXPERT 


bg on questioned Handwriting and Type- 
writing, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes. 
deeds, books of account, election ballots, ete. 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 


Pens, Inks, Paper, Erasures, additions, 


Your 


Com- 


908-9 Olympia Building 
MIAMI 32, FLORIDA 
Office Phone—FR 9-4571 


Residence Phone—FR 3-7534 
Address—1345 S. W. 18th Street 


a of integrity and ability 
furnished upon request. 
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1957 A Banner Year 

by Hewen A. Lasseter, 

Executive Secretary 

As this copy is being prepared, The 
Fund’s auditor has just given us prelimin- 
ary figures on 1957 business. For the first 
time in its history, Fund members have 
forwarded more than $500,000 in additional 
contributions (the equivalent of net insur- 
ance premiums) to Fund headquarters . . 
and the first few days of January, 1958, 
started off far above the corresponding period 
in 1957. Fund assets increased 44% in 1957 
and on December 31, 1957, had crossed 
$1,200,000. We had hoped that they would 
reach the one and one-quarter million dol- 
lar figure . . . but we fell a little under 
that. The December 31, 1957, balance 
sheet may not be available for printing in 
this issue of News and Notes .. . but if 
not it will surely appear in the March 
issue. Coincident with the preparation of 
this copy, statements are being mailed to 
all Fund members showing their accumu- 
lated credits with The Fund and enclosing 
refund checks covering net credits for 1950 
business. 
Field Services Expansion 

by Leslie McLeod, Jr., 

Field Services Officer 

Effective January 1, 1958, The Fund ex- 
panded its field services organization by 
making the following appointments: 

A. H. Lane, for the 10th Circuit. 
Thomas F. Mattox, for Brevard County 
in the 9th Circuit. 


William R. Scott, for Indian River, 
Martin, Okeechobee and St. Lucie Coun- 
ties in the 9th Circuit. 

Lynn N. Silvertooth, for Charlotte, De- 
Soto, Manatee and Sarasota Counties in 
the 12th Circuit. 

William L. Stewart, for Collier, Glades, 
Hendry and Lee Counties in the 12th 
Circuit. 

Messrs. Silvertooth and Stewart replace 
Elmer O. Friday, Jr., who resigned to ac- 
cept appointment as County Judge of Lee 
County. The field services work in the Cir- 
cuit has now been divided because of the 
volume of business. 

Other Field Services 
serving The Fund are: 

John D. Brion, for Dade and Monroe 
Counties (except the Miami Beach area) 
in the 11th and 16th Circuits. 

Paul Game and Paul Game, Jr., for 
Hillsborough County in the 13th Circuit. 

Grover C. Herring, for Palm Beach 
County in the 15th Circuit. 

G. Earl James, for Broward County in 
the 15th Circuit. 

Edward A. Linney, for Pasco and Pi- 
nellas Counties in the 6th Circuit. 

Harry B. Smith, for the Miami Beach 
area in the 11th Circuit. 

Title Note 

by Murray Hamner, Title Attorney 

The following Florida decisions, dealing 
with delivery of deeds, may be of interest 
to title attorneys. 

Placing a deed in the hands of a third 


Representatives 
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Lawyers’ Title Services, Inc. of Palm Beach County held its formal opening recently, in West 
Palm Beach. Present for the opening, were: (I. to r.) Robert F. Cromwell, Riviera Beach, 
director: Lloyd B. Fortner. Palm Beach, secretary: Alan F. Brackett. West Palm Beach, director: 
Grover C. Herring, West Palm Beach, president: William A. Cobb, West Palm Beach, director: 
M. N. Dunn, West Palm Beach, director (also Trustee of the Fund for the 15th Judicial Circuit): 
Mrs. Faye Stinson, secretary to Mr. Shackley: Kenneth Van der Hulse, West Palm Beach, 
director: Lou Lester, West Palm Beach, abstractor: Edward F. Allen, Belle Glade, director: 
Robert McK. Foster. West Palm Beach, director: Robert B. Shackley, executive-vice president. 
The West Palm Beach firm is owned by a group of Palm Beach County attorneys. all members 
of LTGF, as are the firm's 134 stockholders. 


person for future delivery may constitute Delivery also is presumed where the 
delivery if it appears that the grantor in- grantee is in possession of the instrument. 
tended to, and in fact, did relinquish all Janes v. Janes, 15 So. (2) 677. 

dominion and control over such deed. Pratt : 

v. Carns, 85 So. 681 and Smith v. Owens, New Members in December, 1957 


108 So. 891. by Marlene Power, Membership Clerk 
In the Smith-Owens case a father execu- Name City 
ted a deed to his son, had it recorded and, C. A. Boswell Bartow 
just before death, delivered it to a third Warold E. Brower St. Petersburg 


person for delivery to the son. No condi- 


Lloyd Campbell Cocoa 
tions were attached to instructions for the ¥ 
delivery. After death of the father the third Leo J. Fox Boca Raton 
person delivered the deed to the son. It William T. Fussell Tampa 
was held that delivery related back to the Byron D. Gay Orlando 
original delivery by the father to the third Edward L. Gerson Punta Gorda 
person. 

The recording of a deed is prima facie _ enna oy 
evidence of delivery but such presumption Allie Lane Bartow 
is rebuttable. Smith v. Owens, 108 So. 891 Russell Snow Cocoa 
and Lance v. Smith, 167 So. 366. David M. Thompson Miami 


ATTORNEYS FOR MERIT SYSTEM AGENCIES 


Applications are being accepted for full-time, permanent positions in administra- 
tive legal work. Requirements are graduation from a recognized law school, 
admission to The Florida Bar, and two years residence in state. Levels of positions 
are as follows: 

Attorney | $400-500 No experience necessary 

Attorney 11 $550-690 Three years of legal experience 

Attorney Ill $660-840 Five years of legal experience 

Apply FLORIDA MERIT SYSTEM, 
417 Carlton Building, 
Tallahassee, Fla. 
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LAWYERS’ TITLE FUND 
ORLANDO, F A 
CONDENSED BALANCE SHEET 
December 31, 1957 


ASSETS 

Cash $ 39,177.55 
Accounts Receivable 3,006.17 
Accrued Interest Receivable 3,648.11 
$233,000.00 U. S. Government Bonds*® - Amortized Cost 226, 766.39 
$80,000.00 U. S. Government 91 Day Due Bills - Amortized Cost 79, 835.58 
$100,000.00 U. S. Government FNMA Debentures - Cost 100, 000.00 
Savings and Loan Association Accounts 279, 086.48 
Corporate Stocks - Listed - Cost 79,337.35 
Corporate Stocks - Unlisted - Cost 79, 500.00 
Investment Mortgages Receivable - Amortized Cost 277,570.16 
Salvage Assets Received in Settlement of Claims 5,003.38 
Furniture, Fixtures and Equipment - Net 37, 580.63 
Other Assets 3,999.01 

510.81 

LIABILITIES 

Accounts Payable, Payroll Deductions and Accrued Expenses $ 4,716.50 
Members'* 1950 Net Credits Refundable in January, 1958 11,740.11 


16, 456.61 
VOLUNTARY RESERVE 


Members" Initial Contribution Accounts - Paid-In § 189,218.62 
Members* Additional Contribution Accounts 1,008, 835.58 1, 198, 054.20 


1,214, 510.8 


COMPARISONS 
Additional Net Total Assets 
Year Contributions Margin End of Year 
1957 $517, 527.66 $337, 847.48 $1,214, 510.81 
1956 353, 839.89 227,488.10 841,782.17 
1955 225, 454.99 156,625.03 582,225.68 
1954 156,139.68 121,388.44 433, 957.46 
1953 129,052.79 94,975.97 304, 495.93 
Oh ewe 


Opinion of Independent Certified Public Accountants 


We have examined the balance sheet of Lawyers" Title Guaranty Fund at 
December 31, 1957. Our examination was made in accordance with generally accepted 
auditing standards, and accordingly included such tests of accounting records and such 
other auditing procedures as we considered necessary in the circumstances, 


In our opinion, the accompanying balance sheet presents fairly the financial 
position of Lawyers’ Title Guaranty Fund at December 31, 1957, in accordance with 
generally accepted accounting principles. 


+ 


Colley & T Sccnllece 2 Certified Public Accountants - Orlando, Florida 


* $103,000.00 deposited with the Insurance Commissioner of the State of Florida for 
the benefit of holders of the Fund's guarantees and policies. 


COLLEY & TRUMBOWER 
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TO ALL ACTIVE MEMBERS OF 
THE FLORIDA BAR 


If you are eligible for coverage under the 
GROUP PLAN OF DISABILITY INSURANCE 


Proposed by 
The Metropolitan Casualty Insurance Company of New York 
and the 
Commercial Insurance Company of Newark, N. J. 


and approved by the 


BOARD OF GOVERNORS 
of 
THE FLORIDA BAR 
As recently as November 23, 1957 
and have not yet applied for coverage under the Plan 
Please do not forget the offer made by the above-mentioned 
Companies, which offer expires at the close of 
MARCH 3lst, 1958. 


If you are eligible for coverage make application 
for protection under the Plan sending 


such application to one of the administrators listed below. 


Baker Insurance Agency Charles W. Hale, Sr. 
212 E. Jefferson St. 2012 Ponce de Leon Blvd., 
Tallahassee, Florida Coral Gables, Florida 
Cabco-Hoag Corporation Mynatt & Company, Inc. 
37 E. Central Ave., 115 E. Lafayette St. 
Orlando, Florida Tampa, Florida 
Elton Cary The Robert Travis Agency 
Adae & Hooper P.O. Box 6556 
1500 Alton Rd., Jacksonville 5, Florida 


Miami Beach, 39, Florida 
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| Tax Law Notes 


Withholding Tax Conviction Reversed 

The appellant in Wilson v. United 
States, ——--——— F 2d —————— (CUA. 
1957) was tried and convicted of willfully 
attempting to defeat and evade the pay- 
ment of Federal income taxes and F.I.C.A. 
taxes withheld from 
wages of employees 
of family-owned 
corporation of which 
appellant was __presi- 
dent, in violation of 
Section 2707 (c) of 
the Internal Revenue 
Code of 1939 (Sec- 
tion 7207, 1954 
ER:C:). 

Although the cor- 
poration filed timely 
and accurate returns reflecting the in- 
come and F.1I.C.A. taxes withheld from em- 
ployees’ wages, the appellant refused to di- 
rect payment of such taxes, his testimony 
being that he had to pay other bills to 
keep the corporation going. 

The Court of Appeals stated: 

“This is a unique criminal case. 

There does not appear to be a single 
reported decision involving a felony 
prosecution for failure to pay with- 
holding taxes. The instant case is not 
distinguished for that reason alone. 
It is unusual as well in that the 
acts alleged to constitute the neces- 
sary overt and objective element of 
the violation of Section 2707 (c) do 
not conform to the tapestry and pat- 
tern of deception, concealment, and 
artifice ordinarily found in criminal 
tax evasion cases.” 

The Court determined that there was a 
basic misconception by the trial judge of 
an essential element of the crime charged. 


SIMMONS 


Sherwin P. Simmons, 
“Tax Law Notes,” 
tion. 


Tampa, author of the 
is a member of the Tax Sec- 


92 


The trial judge took the position that the 
knowing and intentional disbursement to 
others of funds withheld from employees 
for payment of income and F.I.C.A. taxes 
constituted an offense under Section 2707 
(c). Under that view, the Government 
was required to prove only that the ap- 
pellant was cognizant of the tax obliga- 
tions, that corporate funds were physically 
available for their payment, and that the 
appellant intentionally chose to divert 
those funds to other uses. In the judge’s 
opinion the motivation and purpose which 
governed the distribution of funds were 
deemed immaterial. 

Reversing the conviction and remanding 
the case for retrial, the appellate court 
stated that the mere knowing and_inten- 
tional diversion to other uses of funds col- 
lected and available for existing tax lia- 
bility does not constitute the felony of 
willfully attempting to defeat and evade 
payment of taxes. The appellant must have 
engaged in the attempted evasion with 
evil motive. 


Election of Optional Valuation Date 
Binding 

The principles governing revocation of 
elections in the income tax law have re- 
cently been extended to the field of estate 
taxes by a federal district court in Penn- 
sylvania. 

In Rosenfield v. United States, —-——— 
F. Supp. (D.C. Pa., 1957) the 
executor of an estate, relying upon mis- 
taken advice by the attorney for the estate, 
elected to have the assets valued for es- 
tate tax purposes as of one year after the 
decedent’s death as permitted by Section 
811 (j) of the 1939 Code (Section 2032 of 
the 1954 Code). The election was timely 
made and in the form prescribed on the 
estate tax return. 

The attorney for the estate advised the 
executor that by electing the optional val- 
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uation date the estate would be permitted 
to pick and choose the advantageous date 
for each individual asset. In the return the 
optional valuation date was applied to the 
assets which had declined in value and 
the value at date of death was used for the 
property which had appreciated in value 
since the date of death. The Government 
determined a deficiency in the estate tax 
based on the value of all the estate assets 
as of the optional valuation date. 

The administrator d.b.n. c.t.a. brought 
suit for the refund of the additional tax, 
alleging that as the estate applied the 
election to only a portion of its assets (the 
favorable portion), its action, being con- 
trary to the statute and the regulations, 
was not a true election and, therefore, the 
date of death values should be used for 
all assets. 

The District Court held that the estate 
had clearly elected to have the optional 
valuation date applied and the choice was, 
therefore, irrevocable even though the re- 
sult of error and even though a larger es- 
tate tax was thereby incurred. The incor- 
rect application of the optional valuation 
date does not in any way alter the fact 
that an election was made. 

Dividends Received Credit 

Regulations 1.34-2(a) (2) governing the 
four percent dividend credit where the al- 
ternative tax on capital gains is used were 
declared invalid because contrary to statu- 


tory intent in Schultz v. United States, 
F. Supp. (D.C. Fla. 
1957). 

The taxpayers in Schultz received net 


long-term capital gains and also corporate 
dividends which qualified for the dividends 
received credit under Section 34 of 1954 
Code. This credit is limited to a percen- 
tage of “taxable income.” In each of the 
years involved, the alternative tax on net 
long-term capital gains imposed by Section 
1201 (b) of the 1954 Code was applicable; 
the taxpayers in their returns excluded all 
net long-term capital gains from taxable in- 
come for the purpose of computing the div- 
idends received credit. 

Had the taxpayers computed the divi- 
dend credit before excluding the capital 
gains portion of their income, the credit 
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would have been larger and the resulting 
tax would have been less. 

The taxpayers brought suit for a refund, 
arguing that the term “taxable income” as 
used in Section 34 includes fifty percent 
of the net long-term capital gain. The Gov- 
ernment, relying on Regulations 1.34-2(a) 
(2), argued that such capital gains are not 
a part of “taxable income” for the pur- 
poses of Section 34 when the alternative 
tax is incurred under Section 1201 (b). 

The District Court noted that the only 
deduction for capital gains appears in Sec- 
tion 1202, which provides that for an in- 
dividual taxpayer, fifty percent of the net 
long-term capital gains “shall be a deduc- 
tion from gross income.” The Court stated 
that it followed, therefore, that the remain- 
ing fifty percent of net long-term capital 
gains is a part of taxable income in com- 
puting the dividend credit limitation and 
the regulations providing to the contrary 
are, therefore, invalid. 

This decision renders inapplicable line 
line 4(b) of Schedule J of Form 1040, the 
1957 individual income tax return, which 
embodies the substance 
1.34-2(a) (2). 

Effective Date of Amendment to 
Apportionment Statute 

On May 13, 1957, the apportionment 
statute, Section 734.941, Florida Statutes, 
1955, was amended so as to place the im- 
pact of all estate and death taxes on the 
residuary estate in the absence of an ex- 
press direction by the testator to the con- 
trary. The amendment failed to state 
whether it applied to estates in administra- 
tion at the time of its enactment. 

This omission immediately gave rise to 
substantial controversies between legatees 
and residuary beneficiaries and also between 
estate representatives and the Internal 
Revenue Service. As a result, a new Sec- 
tion 3 was added to the amendment at the 
extraordinary session of the 36th Florida 
Legislature providing that the amendment 
shall be applicable only to estates of de- 
cedents dying after May 13, 1957. 

Law Applicable to Testamentary Powers 

The Tax Court in Estate of William C. 
Allen, 29 T.C. (1957), reviewed the law 
to be applied in determining whether a 
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testamentary power of appointment is a 
general ‘or special power. The particular 
question was whether a power granted the 
beneficiary spouse under a_ testamentary 
trust was a general power so that the be- 
quest qualified for the marital deduction. 
The Court pointed out that it has been 
long established that the niceties of local 
property law which represent mere formal- 
isms or historic survivals without substan- 
tive significance do not determine the in- 
cidence of federal taxation; however, this 
rule of construction does not require that 
the nature and scope of a power of appoint- 
ment be determined without regard to the 
substance of local law. Such an_ interpre- 
tation would presuppose the existence of a 
body of federal property law of general 
application which does not in fact exist. 
The nature of a power of appointment in- 
sofar as its legal rights and interests are 
concerned is to be governed by state law. 


Deduction for Membership Dues 

Revenue Ruling 54-565, 1954-2 C.B. 95 
provides that membership dues paid to an 
crganization which does not bestow upon 
the member any benefits or privileges in re- 
turn for the payment may be deductible un- 
der Section 23(0) of the 1939 Code. 
Where the dues entitle the member to 
benefits or privileges, such as the right to 
receive monthly bulletins, the dues are not 
deductible under Section 23 (0), but may 
represent ordinary business expenses de- 
ductible under Section 23 (a) of the 1939 
Code. 

Citing this ruling, the Tax Court in 
Eunice A. Horne, Memorandum Opinion, 
T.C. Dkt. No. 58274 (1957), denied a de- 
duction for contributions to the University 
of Florida Alumni Association, stating that 
the taxpayer failed to prove that her con- 
tributions were not payments for benefits 
or privileges, such as monthly bulletins or 
journals. 


if no petition is filed. 


Notice of Amendment of By-Laws 


At their meeting in Jacksonville on 1 February 1958, upon motion 
made and duly seconded, a quorum being present, the Board of 
Governors amended the By-Laws of The Florida Bar by deleting the 
second paragraph of Section 7 of Article IV pertaining to nomina- 
tions, and substituted therefor the following: 


“In the event that no active member of The Florida Bar in good 
standing shall be nominated by petition in accordance with the fore- 
going paragraph, the Board of Governors shall thereafter nominate 
at least one candidate for the office of President-elect.” 


NOTE: Prior to this amendment, Section 7 of Article IV required the 
Board of Governors to nominate two candidates for President- 
elect in addition to any candidate or candidates nominated by 
petition signed by not less than twenty-five other active mem- 
bers of The Florida Bar in good standing. The purpose of the 
change is to permit the membership to make all nominations 
for President-elect by petition, imposing upon the Board of 
Governors the duty to nominate a candidate or candidates only 
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| Tay Tell Me That... 


Local Bar Associations 

The DeSoto County Bar Association, at 
its recent election, re-elected its old officers. 
The newly installed officers are Hugh Gilbert 
Jones, president; E. Douglass Treadwell, Jr., 
vice-president; Halley B. Lewis, secretary; 
and William W. Dishong, treasurer. All are 
residents of Arcadia. 

A short while ago the Twelfth Judicial 
Circuit honored Hugh G. Jones, of Arcadia, 
by electing him president of the circuit bar 
association. 

New officers of the Marion County Bar 
Association were elected at the Association’s 
meeting on January 14. They are Louis O. 
Gravely, president; E. R. Mills, Jr., vice- 
president, William F. Blowers, secretary; 
and Young J. Simmons, treasurer. All are 
residents of Ocala. 

Herbert S. Shapiro has been elected presi- 
Gent of the Miami Beach Bar Association. 
The new officers were installed at a dinner 
meeting on January 8. Other officers in- 
clude Judge Milton Feller, president-elect; 
Stanley S. Stein and Harry B. Smith, vice- 
presidents; Gerald J. Klein, secretary; 
Lawrence E. Hoffman, treasurer; and 
Leonard Rivkind, historian. 

The Naples Bar Association held its elec- 
tion of officers on Friday, January 3. Elected 
to serve for the coming year were Robert A. 


Scott, president, G. E. Carroll, vice-presi- 
dent, and Kirby Smith, secretary-treasurer. 
Associations and Partnerships 

Alexander Akerman, Jr., of Washington, 
D. C., has resigned as Executive Director of 
the Federal Trade Commission effective 
February 15. Akerman will enter the private 
practice of law with the law firm of Shipley, 
Akerman and Pickett, with offices in the 
National Press Building, Washington, D. C., 
and the Fulton National Bank Bldg., Atlanta, 
Georgia. 

Lester I. Levine has opened offices for the 
general practice of law at 611 East Colonial 
Drive, Orlando. 

The firm of Falk, Twelvetrees, Johnston 
& Siemer has announced that Charles D. 
Tuppen, Jr., has become a member of the 
firm. Their offices are at 1918 Liberty 
Bank Building, Buffalo. New York. 

Regina L. Whitaker (formerly Regina W. 
Marlow, of Marlow, Sinnamon and Marlow, 
of Miami) has opened her office for the 
practice of law at 325 Thompson Building, 
Hot Springs, Arkansas. 

Shutts, Bowen, Simmons, Prevatt & Julian 
announce that Leo S. Julian has withdrawn 
from the firm, and that John S. Chowning, 
Preston L. Prevatt, Seneca B. Anderson, and 
J. Cotton Howell, formerly associates, have 
become members of the firm. The name of 


Ringing with Good News! 


Southern Bell 
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For good news, just dial SOUTH to get a ringing 
report of bustling cities, busy new industries, and 
revitalized agriculture. 

And forward strides in communications, too! 
Southern Bell alone is spending over a million dol- 
lars every working day to expand telephone service 
in the growing South. We’re glad to have a hand in 
the South’s forward march. 
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the firm has been changed to Shutts, Bowen, 
Simmons, Prevatt & Boureau. The firm’s 
offices are at 800 First National Bank Build- 
ing, Miami. 

Leo S. Julian has established his law of- 
fices in Suite 208, Biscayne Building, Miami. 

Lawrence R. Warrick and Daniel J. Le- 
Fevre have announced the dissolution of 
the law firm of Warrick, Icardi and LeFevre, 
and the formation of a partnership for the 


HANDY AS YOUR 7) 
BRIEFCASE... 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — 
when you want it. Hertz cars are private as your own 
and a carful can ride for the price of one! Telephone 
for rates . . . you'll be pleasantly surprised how little 
it costs to use a Hertz car for a day, a week or a 
month. 


For reservations in 
FP, Tallahassee phone 
Municipal Airport 


2-1723 


practice of law under the firm name of War- 
rick and LeFevre with offices at the same 
location, 206 Park Avenue, South, Winter 
Park. 

Robert A. Zinzel, formerly attorney ad- 
viser with the Federal Trade Commission, 
has opened his offices for the practice of 
law at 419 Pan American Bank Building, 
Miami. 

The Gainesville law firm of Bates, Lowry, 
McGowan and Jones has been dissolved and 
two new firms created. H. G. (Jack) Bates, 
Joseph A. McGowan, and Herbert J. Jones 
have formed the firm of Bates, McGowan 
and Jones, with offices in Suite 5-A, 11 West 
University Avenue. J. R. (Jack) Lowry has 
formed the firm of J. R. Lowry with offices 
in Suite 5, 11 West University Avenue. 

Bruce E. Clary, formerly with the firm 
of Rano and Clary, and John Mattingly have 
formed the partnership of Clary and Mat- 
tingly with offices at 120 W. New York Ave., 
DeLand. Ernest A. Rano will continue his 
own firm with offices at 120 W. New York 
Avenue, DeLand. 


James A. Urban has become a partner in 
the firm of Steed & Steed; the firm’s name 
has been changed to Steed, Steed & Urban, 
with offices to continue in the Metcalf 
Building, Orlando. 

David Higginbottom has opened a law 
office in Frostproof and will be in this office 
three mornings a week; he will also maintain 
his practice in Lakeland, where he is re- 
siding temporarily. 

Hillsborough County Solicitor Paul B. 
Johnson and his brother, H. Eugene Johnson, 
have formed a law firm partnership in 
Tampa. 


on uS. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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Three Clearwater attorneys, Chester B. 
McMullen, Jr., Hamden H. Baskin, Jr., and 
Howard P. Rives, have formed the partner- 
ship of McMullen, Rives and Baskin, with 
offices in the First Federal Building. Mc- 
Mullen and Baskin have been associated 
with the firm of McMullen, McMullen and 
Baskin, while Rives had practiced with 
Judge Alfred P. Marshall before he became 
a Circuit Court judge. 

John P. King has opened his new law 
office at 212 Maxwell Arcade, Fort Lauder- 
dale, and at the same time assumed his 
duties as secretary-treasurer of the Broward 
County Bar Association. King has been as- 
sociated recently with Joseph A. Varon, of 
Hollywood, and is presently associated with 
him in writing a forthcoming legal textbook. 

A. Robert Parsons has joined the law firm 
of Fort Walton Beach Attorney Charles 
Stewart with whom Attorney Frederick B. 
Estergren is associated. Parsons replaces 
Erwin Fleet, Stewart’s former law partner, 
who has been named a Circuit Judge. 

William P. Dunlap has opened his office 
at 6525 Seminole Road, St. Petersburg. 

William L. Glosser has opened his office 
for the practice of law at Suite 301, 940 
Lincoln Road, Miami Beach. 

Thomas H. Wakefield and Edwin H. Un- 
derwood, Jr., of Miami, have formed a part- 
nership for the general practice of law under 
the firm name of Wakefield and Underwood. 
Their offices are at 609 Ainsley Building. 


Jerry Larotonda will be with the firm as 
an associate. 


Edward C. Dougherty has resumed the 
private practice of law with offices at 1502 
du Pont Building, Miami. Dougherty has 
recently returned from service in South 
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IN 
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FLORIDA POWER 
CORPORATION 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
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America as United Nations expert in Tax 
Administration and has retired from the 
U. S. Internal Revenue Service. 


Gerald Kogan has opened his offices for 
the general practice of law at Suite 1314, 
Congress Building, Miami. 


Paris G. Singer, formerly associated with 
C. Shelby Dale and Robert C. Scott, has 
opened his own law office at Suite 402, Pro- 
fessional Building, Sunrise Center, Fort 
Lauderdale. 


The firm of Piquette and Steen, 1334 
Flamingo Way, Hialeah, has announced the 
association of Lewis B. Whitworth, Jr. Sy 
A. Robbins continues as an associate. Firm 
members are Samuel Steen and Wm. J. 
Piquette. 


The Miami law firm of Carey, Goodman. 
Terry and Dwyer has announced the open- 
ing of an additional office in Fort Lauder- 
dale with L. Fred Austin as resident partner. 
The Fort Lauderdale offices are located at 
208 S. E. 6th Street. 


Paul R. Manning has recently opened an 
office at 1702 North State Road 7, West 
Hollywood. 


A new partnership to be known as Scott 
and Smith was recently formed by Robert 
A. Scott and Kirby Smith, Naples attorneys. 
Their offices are located at 443 Tamiami 
Trail South. 


Richard P. Warfield, for the past several 
years associated with the Pensacola law 
firm of Fisher & Hepner, has returned to 
private practice and is now located at Rooms 
400-401 Florida National Bank Building, 
Pensacola. 


L. Donald Damato is now assistant trust 
officer of the Bank of America, with offices 
at 650 S. Spring St., Los Angeles, California. 
Damato was formerly special agent for the 


Robert B. Van Skike, Jr., and 1. Welch 
Whitesell, Jr., are now engaged in the gen- 
eral practice of law as the firm of Van Skike 
& Whitesell, with offices at 210 Van Skike 
Building, Sarasota. 


Burns, Middleton, Rogers & Farrell have 
announced the association with the firm of 
Earl R. Boyce, formerly of Dade-Common- 
wealth Title Insurance Co.; the firm’s offices 
are located at 205 Worth Avenue, Palm 
Beach. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


| MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fila. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 


P. O. Box 1909 
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Formerly County Judge of Lee 
County, Archie M. Odom, Ft. 
Myers, was sworn in as Circuit 
Judge in the twelfth judicial cir- 
cuit at a recent ceremony con- 
ducted in Lee County Court 
House. Odom, at right, was 
sworn in by senior Circuit Judge 
William T. Harrison (center), of 
the Twelfth Judicial Circuit. At 
left is Circuit Judge Lynn Gerald. 
of the same circuit. who attended 
the ceremony. 


James P. Hahn is now associated in the 
practice of law with J. Tom Watson, with 
offices at 106 South Missouri Avenue, Lake- 
land. 


Richard E. Nelson, who was _ recently 
separated from active duty with the U. S. 
Army, is now practicing law at 316 Palmer 
Bank Building, Sarasota. 


Joseph W. Monsanto is now attorney- | 
examiner with the Department of Justice, | 


Immigration and Naturalization Service at 
Miami. 


Harvey C. Poe, Jr., formerly of Miami, 
has joined with A. T. Rossetter to form the 
Melbourne law firm of Rossetter & Poe. The 
firm is located at 15 Waverly Place. 


Removals and New Offices 


George L. Brown, Jr., Largo resident who 
maintains offices in Clearwater, has moved 
to new offices in the new Legal Building, 
15 North Ft. Harrison Avenue in Clear- 
water. He was formerly located in the 
Smoyer Building, which at one time was 
called the Legal Building. 


Fred J. McManus has moved to the new 


Legal Building, formerly the Sheridan Build- 
ing, at 15 North Ft. Harrison Avenue, Clear- 
water. 


The partnership of Frank B. Akerman and 
Mildred S. Akerman has moved from 201 
S. E. Second Street, Fort Lauderdale, to 


UNITED INVESTIGATORS 
DETECTIVE AGENCY 
P. O. Box 709 
Lakeland 
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An organization of 


former intelligence agents 


BUY 


LAW 
BOOKS 


H. D. BENEDICT 
| President 


WE BUY. 


IN ST. LOUIS 


THOMAS LAW BOOK COMPANY 


| PUBLISHERS — DEALERS — IMPORTERS 
| Incorporated 1885 


SELL...WE EXCHANGE 
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Vice-President 


Let Us Know Your Wants 
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Secretary 
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J. Velma Keen, Tallahassee, represent- 
ing The Florida Bar, chairman of the 
Florida Continuing Education. Council, 
is shown at left with four members of 
the Council during a recent meeting 
of the Council in Tallahassee. From 
left, Keen, Dr. Doak S. Campbell, Tal- 
lahassee, immediate past-president of 
Florida State University: E. Lamar Sar- 
ra, Jacksonville Council executive com- 
mittee member; Mrs. W. L. Mussett, 
Miami, president, Florida Congress of 
P-T.A.; Ed Henderson, Tallahassee, Flor- 
ida Education Association. 


new offices at 148 E. Las Olas Boulevard, 
Fort Lauderdale. 

The offices of Richard C. Davis are now 
located in the new Legal Building, formerly 
the Sheridan Building, at 15 North Ft. 
Harrison Avenue, Clearwater. 


From Florida’s Courts 

George T. Shannon, Tampa attorney, was 
sworn in as Judge of the Second District 
Court of Appeal in a session of that Court 
conducted in the Hillsborough County 
Courthouse. 


for every 
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service 
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In this state, where there is no corporate in- 
come tax for companies not doing business 
in Delaware, and corporation laws (court- 
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porate proceedings. We have a _highly- 
trained personnel, and a technical experience 
of more than 59 years that has won satisfied 
clients all over the country. That’s why we 
can promise service that is sound, sure... 
and fast! 


Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 

attends to all corporate proceedings 


For FREE booklet, “Digest of the Delaware Cor- 


poration Law”, and forms for organizing Delaware 
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Judge Shannon was appointed by Gov- 
ernor LeRoy Collins to fill the unexpired 
term of the late Judge Robert J. Pleus, Or- 
lando, who died November 28. 


The swearing-in ceremony was conducted 
under the auspices of The Florida Bar and 
the Bar Association of Tampa and Hills- 
borough County. It was presided over by 
Judge A. O. Kanner, Stuart, Senior Judge 
of the Second District Court of Appeal. 
Shannon was sworn in by Justice Elwyn 
Thomas of the Supreme Court of Florida. 


Edward B. Rood, Tampa, immediate past 
president of the Bar Association of Tampa 
and Hillsborough County, introduced Judge 
Shannon to the Court. Oliver Maxwell, 
Tampa attorney, was designated to serve as 
the Governor’s representative in the cere- 
mony. The Florida Bar’s representative was 
its president, Baya M. Harrison, Jr., of St. 
Petersburg. Rood, spokesman for the Bar 
Association of Tampa and _ Hillsborough 
County, presented the robe of office to the 
newly inducted Judge. 


POSITION OPENING 


Opening for qualified attorney 
with experience in real estate 
title examination. Permanent 
position with growing corpora- 
tion in Tampa area. Write Box 
V, The Florida Bar Journal, 
giving background. 
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] RECORD BOOK for LAWYERS | 


A complete system of record keeping forms de- 
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Member The Florida Bar, 34 years of age, University of Michigan 
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For 25 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 
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PHONE 2-0230 


BOX 549 ° 
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Titles insured 
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names are important 


name usually stands head and 
shoulders above all others in. its field. 


In title insurance it’ Title.” 


in real estate. ‘teal estate 
securities are better: satisfied when 
Lawyers Title policies ‘support their 
investments. 
They know that Lawyers Title Insurance 
Corporation consistently’ and zealously 
maintains its leadership | among title 
_insurance companies. 


More and more, investors insist upon 
“Lawyers Title’ protection because 
they know... 
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| 


a 


_ “Not to be confused with any other title insuring organization of similar name. id 


brand 
f 
? 
. 
Newport News, Va. oe 
New York, N. Y. 
Norfolk, Va. : 
Pittsburgh, Pa. 
: 


FLORIDA LAW and PRACTICE 


The Encyclopedia of Living Florida Law 
For 


FLORIDA LAWYERS 


By 


FLORIDA LAWYERS 


PRACTICAL 


“Edited by an exceptionally well qualified and experienced group 
of Florida Lawyers and Teachers who have helped make Florida 
Law. They have written books about it, they have practiced it, 
and know the problems of the Florida lawyer.” 


(Quoted from foreword by Supreme Court 
Justice Glenn Terrell.) 


KEYED TO FLORIDA BOOKS 


The text is keyed to F. S. A., Florida Digest, Florida Practice 
books, and Sapp’s Florida Forms. 


Pertinent opinions of Attorney General, articles in Florida Bar Journal, 
University of Florida Law Review, Miami Law Quarterly and other 
Law Reviews are cited. 


Seventy-Nine Titles in Volumes 1 to 7 — NOW READY, amounting 
to a text treatise on Seventy-Nine subjects of Florida Law. 


ORDER NOW and SECURE SPECIAL PREPUBLICATION PRICE 


Attractive terms offered. 


THE HARRISON COMPANY 


Law Book Publishers 


1. W. GRANADE and IRA A. BARNES 
Florida Sales Representatives 


P. O. Box 4214 Atlanta 2, Georgia 


: 


